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1)In General

As it is known, because of the either general principles or specific provisions of
obligation Law supposes that parties to contract are in equal conditions as an assumption;
in order to protect the consumer, some special rules have been required for consumer
contracts of the modern societies. This requirement created the consumer law. In this way,
substantial character of consumer Law is the existence of the terms determined in a
unequal (lapsided) fashion which protect the consumer and bestow some special rights and
authorizations on him. Some of these provisions provide for termination rights of
consumer which release him from the contract to which he is a party. Provisions which
enable the consumer to terminate the contract put forward usually an easier way of
termination by comparison with general provisions or with provisions about related
contract of Obligation Law. Provisions that grant consumer to release from contract freely
without any cause can be cited An other example for provisions differs from the Code of
Obligation (CO) system is the rules of sellers liability for the defects on good that
regulates some alternative rights for consumer beside termination of contract. Explanation
below we will try to reflect some characteristic provisions of Turkish Protection of
Consumer Law about termination of consumer contracts which are quite different from
Turkish CO system having regard to the concerned provision in EU directives.

2) Legal Sources

Consumer contracts are governed by Consumers Protection Act dated 1995 Nr.4077 in
Turkish Law. Art. 30 of this Act. Stated that if there is no specific regulation with respect
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to the particular issues in question, general rules must be applied to solve the problem.
General rules here contain : a-general provisions of CO, b- provisions on some specific
contracts (sale of good, hire of work and agency contract) of CO; c- provisions of
Commercial Code (CC) about commercial sales.

It should be pointed out that Protection of Consumer Act recently has been amended
substantially by Act 4822 dated 6.3.2003. As a result of this amendment, Turkish
Consumer Law became more consistent with the provisions and principles of EU
Directives.

Legal sources of consumer law in European Union (EU) are various directives adopted up
till today and still in force.. Among such directives, these three have specific terms
involving consumers right to terminate contract: a- Directive To Protect the Consumer in
Respect of Contracts Negotiated Away From Business Premises, Nr. 85/577, dated 20
December 1985; b- Directive On the Protection of Consumers In Respect of Distance
Contracts, Nr. 97/7, dated 20 May 1997; c- Directive On Certain Aspects of the sale Of
Consumer Goods and Associated Guarantees. Nr.1999/44, dated 25 May 1999. We will
explain some principles carried by these Directives below as far as involving our study.

3) Directive dated 20 December 1985 nr. 85/77 of EU is designated contracts negotiated
away from business premises . Typical example to these contracts is doorstep contracts.
However, Directive comprises not only the contracts made at the doorsteps but also in
some other forms of contract concluded by the trader away from his business premises
whereas a surprise element generally exists and consumer is often unable to compare the
quality and price of the offer with other offers. As figured out in Art. 1, Directive COVers,

a- Contracts under which a trader supplies goods or services to a consumer and which are
concluded during an excursion organized by the trader away from his business premises or
during a visit by a trader to the consumers home or to that of another consumer ; to the
consumers place of work, where the visit does not take place at the express request of the
consumer.

b- Contracts for the supply of goods or services other than those concerning which the
consumer requested the visit of the trader, provided that when he requested the visit the
consumer did not know, or could not reasonably have known , that the supply of those
other goods or services formed part of the trader’s commercial or professional activities.

c- Contracts in respect of which an offer was made by the consumer under conditions
similar to those described in paragraph 1 or paragraph 2 although the consumer was not
bound by that offer before its acceptance by the trader.

d- Offers made contractually by the consumer under conditions similar to those described
in paragraph 1 or paragraph 2 where the consumer is bound by his offer.
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While coverage in Art. 1 is arranging in view of formation of contract, Art3 putin order
some limitations to the contents of such contracts. According to that limitation, contracts
which are not subject to this Directive are

a- contracts concerning any right relating to immovable property, b- contracts for
supply of goods intended for current consumption in the household and supplied by regular
roundsman. C- contract is concluded on the basis of a traders catalogue which the consumer
has a proper opportunity of reading in the absence of the traders representative (with some
additionally conditions) d- insurance contracts, e-contracts for securities.

By the same Article, The Member States have been authorized to decide that this Directive
shall apply only to contracts for which the payment to be made by the consumer exceeds a
specified amount which may not exceed 60 ECU

To compare it with Turkish Law; due to a yearly changing system, consumers contract are
restricted for year 2003 with maximum 53.079000 T1: 31. EU

Article 4 made a charge to the trader that he shall be required to give consumer written
notice of their right of termination (Directive used the term of “cancellation”) and some
other issues.

In the praxis of contracts designated above, Art 5 of Directive regulated that consumer
shall have the right to renounce the effects of his undertaking by sending notice within a
period of not less than seven (7) days from receipt by the consumer of the notice referred
to in article 4. It shall be sufficient if the notice is dispatched before the end of this period.

According to Art. 6, The consumer may not waive the rights conferred on him by this
Directive.

The legal effects of such renunciation shall be governed by national Law.

In point of Turkish law, Art. 8 of The Consumers Protection Act nr. 4077 enabled the
consumer to release himself from the contracts named “sale in doorstep = kapidan
satiglar” (as described in this Article) freely. Despite the side-title of this Article makes
an impression as though this article referred to a more restricted area in respect of
corresponding Directive 85/577, in fact this is not true. In view of Turkish Act, term and
concept of “sale in doorstep” does not correspond to the term of “contracts made at the
doorstep” only, but also corresponds to the term of “contracts negotiated away from
business premises” in the meaning of the Directive 85/577 which includes some other types
of contracts concluded away from traders business premises beside doorstep contracts.
Implementation scope of Art. 8 of Act 4077 even is larger than Directive 85/577 with
respect to some cases. First, as a different from EU Directive, Turkish Law has not stated
any exceptional type or contract. The second: While the concerning Directive can apply
only to the contracts which concluded during a visit by a trader to the consumers home or
to that of another consumer or to the consumers place of work and to the similar situations
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to these, Art. 8 and 9 of Turkish Act can apply to contracts concluded at any other places
except  typical work places like market places and fair places and without an organized
excursion by the parties. Thus, differing from Directive of EU, for example in Turkish
Law it will be possible for consumer to release himself freely from the contract which
concluded with a peddler he met while he was wandering in a park or he was sitting in a
cafe . According to Directive of EU, it is not clear whether same cases allow the consumer
to terminate the contract freely or not.

In Turkish Consumer Protection Act period of time which consumer has been allowed to
terminate contract is also 7 days as identical with the concerning Directive. But Art. 8
stated that the beginning of 7 days period is the date on which the sold good would be
delivered and Art. 9 clearly regulated that unless a notice which contains warnings
designated in this article is given consumer, he can use his right to terminate contract even
after the lapse of 7 days. In addition, Art.8 also stated that, for service contracts (text of
Article used the term of “service sale” incorrectly) 7 days period would begin from the
signing day of the contract. Seller is obliged to take back the good within the 20 days from
the arrival of consumers renunciation statement. Consumer would not be liable for the
diminishing in value of the good as a normal result of customary using of it.

Although it was not stated in present Act, There is consensus in doctrine that if producer
has disposed the sold good voluntary, he could not renounce the contract any more.

4) Directive dated 20 May 1997 nr. 97/7 of EU named “Protection of Consumers in
Respect of distance Contract”, along with some exceptions, provided the consumer with
possibility to relieve himself of contracts which are concluded by using various means of
communication (e.g. telephone, fax, i mail, television, letter, any printed matter) from a
distance . Art2 of Directive regulated that, “distance contract” means any contract
concerning goods or services provision scheme run by the supplier, who, for the purpose of
the contract, makes exclusive use of one or more means of distance communication up to
and including the moment at which the contract concluded.

Art.3 of Directive enumerated plenty of exemption contracts. Some of them are
concerning means used for conclusion of contracts (e.g. contracts concluded by vending
machines) and some of them are designated having regard to the object of contracts (e.g.
supply of foodstuffs, beverages etc. or everyday consumption ).

Art.4 of Directive laid down that supplier is obliged to give some knowledge named “prior
information” to consumer before the conclusion of contract. As enumerated in this Article,
Prior information comprises the quality and characteristics of good or service which
contract aimed, duration of contract which establishes continual obligatory relations,
binding period of offer, commercial purpose of supplier, the arrangement for payment act.
Moreover, in the case of telephone communications, the identity of the supplier and the
commercial purpose of the call shall be made explicitly clear at the beginning of any
conversation with the consumer.
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Art 5 of Directive set forth that consumer must receive a written or in another durable
medium available and accessible to him confirmation of information which is regulated in
Art. 4. This confirmation of information must be given to the consumer, in good time
from the conclusion of contract and at latest at the time of delivery. In this confirmation,
Art. 5 also stipulated some points to be expressed. One of these points is reminding the
consumer of his right to withdraw from contract within the period prescribed in Art. 6 .
However second paragraph of concerning Article stated that this confirmation rule shall not
apply to services which are performed through the use of a means of distance
communication, where they are supplied on only one occasion and are invoiced by the
operator of the means of distance communication.

In respect of Art.6 of Directive, in cases of that information and confirmation have been
given in conformity with provisions of Art. 4 and Art 5, for any distance contract the
consumer shall have a period of at least seven working days in which to withdraw from the
contract without penalty and without giving any reason. But this period does not exceed
the tree-month period.

7 days period shall begin:

-in the case of goods, from the day of receipt by the consumer,

-in the case of service, from the day of conclusion of the contract or from the day on which
the obligation laid down in Article 5 were fulfilled if they are fulfilled after conclusion of
the contract.

If the supplier has failed to fulfill the obligation laid down in Art. 5, the withdrawal period
shall be three months. This period shall begin: -in the case of goods, from the day of
receipt by the consumer; -in the case of services, from the day of conclusion of the contract.
If the information referred to in Art.5 is supplied within this three months period, the seven
working day period shall begin as from that moment.

Where the right of withdrawal has been exercised by the consumer pursuant to this Article,
the supplier shall be obliged to reimburse the sums paid by the consumer free of charge.
The only charge that may be made to the consumer because of the exercise of his right of
withdrawal is the direct cost of returning the goods. Such reimbursement must be carried
out in any case within 30 days.

According to Art.6.3, unless the parties have agreed otherwise, the consumer may not
exercise the right of withdrawal in cases enumerated in this article. For example, for the
provision of services if performance if performance has begun. before the end of the seven
working period; for the supply of goods or services the price of which is dependent on
fluctuations in the financial market which cannot be controlled by the supplier; for the
supply of audio or video recordings or computer software which were unsealed by the
consumer; for the supply of newspapers, periodicals and magazines; for gaming and lottery
services.
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Until the last amendment for Consumer Protection Act which has been enacted very
recently, there was no rule even no concept about distance contract in Turkish Law. The
most similar concept to distance contract was may be “conclusion of contracts between
persons away from each other” stated in CO. But this concept is not related to the
termination of an already concluded contract but it is related to the formation stage of a
contract. According to Art.5/1 CO, if made in the offeree’s absence, the offer without a
time period fixed for its acceptance binds the offeror until the date a timely and
appropriately-sent response can be awaited. According to Art.9 CO, offeror may forgo his
offer, and the offer’s binding effect is thus forfeited if his statement of withdrawing the
offer reaches the other party before the offer itself or, in the event that statement reaches
the offeree after the offer, if the statement of withdrawal is communicated to the offeree
before the offeree becomes informed of the offer. Same provisions apply to the withdrawal
of offeree from his acceptance either.

Although there are many common positions, implementation field of these concepts are
not identical in EU Directives and Turkish Law.. For instance, according to the Annex I of
Directive 97/7, telephone with human intervention establishes a distance contract as a
means of communication. But in view of CO Art. 4/2, contracts concluded by telephone
call is not considered as “between persons away from each other” On the other hand,
Annex II of Directive does not accept the contracts related to the Financial services,
investment services, Banking services and insurance services as distance contract. Despite
CO could accept them as contracts concluded between persons who were away from each
other

Art. 9/A of last amendment to the Consumer Protection Act brought into Turkish Law
some specific rules for such contracts under the name of “mesafeli satiglar” which means
“distance sales” . Unlike Annex II of above mentioned Directive, This new Article
contains, without accepting any exemptions, all contracts concluded by using any written,
telephone, visual, and electronic means without interview of parties face to face. As a
result of that Art. 9/A ascribed the consequences of distance sale to the provisions on
doorstep sales, consumer would have the right to terminate his contract within 7 days from
delivering sold good without having any reason. Seller or supplier would be responsible for
returning of price, bond and any document which he received and put the consumer under
obligation, within 10 days from the arrival date of consumers withdrawal notice to him.
Seller also has to take the sold good back within 20 days from the same date.

5) Council Directive on certain aspects of the sale of consumer goods and associated
guaranties, dated 25 May 1999 Nr. 1999/44, provided some special rights to consumer
and defined a special system for using these rights which contains the right to terminate
contract in sale of consumer goods. While determining the implementation area Art. 1 of
Directive excludes goods sold by way of execution or otherwise by authority of law, water
and gas where they are not put up for sale in a limited volume or set quantity, electricity,
second hand goods sold at public auction where consumers have the opportunity of
attending the sale in person.

124




Art. 2 of Directive brings a definition for defective good under the term of “conformity
with the contract”. In this Article, conditions for conformity with the contract have been
propounded in the four subsections. Where a sold good does not comply with the
conditions of one of these subsections, it should be described as a defective fulfillment
Definition and elements of defect in respect of Art. 2 of Directive are in convenience with
the definition in Turkish CO and CPA. In view of both definitions, the seller is liable
towards the buyer for the lack of qualities which the sold good should possess according to
his statement or for the deficiencies or defects eradicating or diminishing the value or
benefits expected from it in view of the contract (Art.194 CO).

Art.2/2, d of Directive has a different and interesting provision about a special kind of
defect. This provision states that sold good is presumed to be defective if it do not have
the quality and performance which the consumer can reasonably expect, given the nature
of the goods and taking into account any public statements on the specific characteristics of
the goods made about them by the seller, the producer or his representative particularly in
advertising or on labeling. But, according to Art. 2/4, The seller shall not be bound by
public statements (particularly by advertising) if he shows that he was not, and could not
reasonably have been, aware of the statement in question or the decision of consumer to
buy the good could not have been influenced by the statement (particularly advertising).

In Turkish Law, Art. 4/1 which has been arranged by last amendment to Consumers
Protection Act, stated that, “ where goods does not posses the quality or quantity affecting
quality which has been promoted in an advertisement, would be held as defective .”
Regarding this new Article, from now on, misleading advertisements will enable the
consumers to apply to the rules about defective fulfillment of debts. Furthermore,
differently from EU Directive cited above, it is appeared that in view of Turkish provision,
consumer shall have definite legal rights even where the seller had not known and not
ought to know that relating advertisement was deceitful. One of the those rights is the right
to terminate the contract which has been concluded because of such an advertisement.

In such cases, Art. 16 of Turkish CPA also regulated some sanctions for unfair, deceptive
and immoral advertisement. Art 17 established a “Advertisement committee” for execution
of these sanctions. But these provisions causes only a non contractual liability not an
contractual guaranty for defective fulfillment.

We must point out that, deceitful advertisements can be ground of fraud which entitles the
consumer to declare the contract null and void. As indicated in Art. 28/1 of CO, in the
event of fraud by third party, its impact on the validity of the contract depends on whether
the contracting party in whose favor fraud has been committed already knew, or ought to
know, the presence of the fraud involved. If the declaration of nullification is made within
the stated time period (one year from the date of his being aware of the fraud
committed),the contract becomes null and void as of the date on which it has been
concluded. If the seller was aware of false and deceitful representation by advertisement
(but not if he knew only the existing of advertisement) at the moment of consumers
declaration of mind to contract and if he was also aware that consumer has entered into
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contract as a result of this advertisement, consumer can make a declaration of nullification
within one year from the date of his being aware of the truth. As a difference from
termination of contract based on defective fulfillment, even in cases of service contract
which has formerly fulfilled, nullity becomes effective as of the inception of the contract
and consumer may demands from defrauding party to compensate the damages he had
suffered as a result of invalidity of contract (negative damage).

Directive 1999/44 has enumerated four rights of consumer in the event of defective
fulfillment in Art.3. Those are the rights: a-having the good repaired; b-Replacement of
good with nondefective one; c-Reduction of the price; d- To terminate the contract (“to
rescind the contract” as cited in Article.) . But consumer has not been allowed to apply
one of these rights freely. As a principle he has to require the seller to repair or to replace
the good in first place. Whether those requests does not materialize within a reasonable
time or repair and replacement are impossible or disproportionate, consumer shall demand
the reduction of price or terminate the contract. Besides, Art.3/6 stipulates that the
consumer is not entitled to have the contract rescinded if the lack of conformity is minor.
As it seems, in view of Directive provisions, consumers right to terminate the contract is a
secondary right and has been tied to the condition of not being minor.

Turkish Consumer Protection act regulated the rights of consumer regarding fulfillment
with defective goods also in four chapter in Art.4: : a-Having the good repaired; b-
Replacement of good with non defective one; c-Reduction of the price; d- To terminate the
contract and receive the paid price. Differently from the system designed in relating EU
Directive, in Turkish Law consumer does not have to apply only some of this right at first.
For instance, consumer who has received a defective good, would be able to terminate
contract directly without having to demand repair of good or reduction of price first. Even
the existing of an important defect is not necessary either. ( whereas Art.202/2 CO
involving non consumer sale contracts and Art. 360/1 CO involving non consumer hire of
work have stated that buyer and owner of work can revoke the contract only in case of
heavy defect).

Art.4/a CPA which has been added by last amendment, has provided a special provision
about defective services. Although this provision has repeated same four rights as regard
to defective fulfillment of service obligations, brought a restriction only for right to
terminate contract. In such a way that where the circumstance does not justify the
consumer to terminate the contract, he is not allowed to use that right and he should apply
to one of the other three rights.

Art.5/2 of relating Directive (nr. 1999/44) stated that the consumer must inform the seller of
the lack of conformity within a period of two months from the date on which he detected
such lack of conformity. Anyhow, the seller shall be held liable where the lack of
conformity becomes apparent at least within two years as from the delivery of the goods..
This period should not shorten. Unless proved otherwise, any lack of conformity which
becomes apparent within six months of delivery of the goods shall be presumed to have
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existed at the time of delivery unless this presumption is incompatible with the nature of the
goods or the nature of the lack of conformity.

Having recently changed Art. 4/2 of Turkish CPA regulated that where any defect has been
detected in sold good, consumer should notify the seller of which optional right he
preferred within 30 day (formerly 15 days) of delivery of good. (In case of non consumer
sale contracts, according to Art.198/2 CO, as soon as custom and traditions make it
possible, the buyer must examine the conditions of the delivered good upon delivery, and if
he finds any defect, he must immediately notify the latter of that defect. According to
Art.25 of Com. C., in commercial sales between merchants, if the defect of the good is
clearly apparent at the time of delivery, the buyer must inform the seller of the defect
within two days. Where the defect is not clearly visible, the buyer must have the good
examined within eight days of delivery and make notification of any defects that exist.
Whether in ordinary sales or in commercial sales, where defects which cannot be detected
by a casual and ordinary examination are discovered afterwards, they must be
communicated to the seller as soon as detected). In Turkish Law 30 days period does not
start from the finding out of the defect, differently from the 2 months period of EU
Directive. Where defects have been found out later than 30 days from delivering of good
or fulfillment of service, consumer can use his right only if there was a hidden defect which
could not detected by an ordinary examination. In this situation consumer must
communicate the defect to the seller immediately (as soon as having been found out).
Prescription period for rights stemmed from defective fulfillment is 2 years as a rule just
like prescription period in EU Directive. However, in case of house sale (which has been
accepted as a consumer transaction by new amendment) prescription is 5 years.
Furthermore, in case where the defect has been found out later than lapse of those periods
but it was concealed by seller or was caused by sellers gross fault, seller is not entitled to
make use of prescription plea. In such situation, as notifying seller immediately,
prescription period for consumer might be 10 years.

6) Another type of consumer contract which bestows the right to release from his
obligations freely on the consumer is sale by campaign. According to Art. 7 of CPA, this
kind of contracts are those entered by consumers as a result of a campaign announced by
newspaper, radio, TV or another public communication way (e.g. internet).Validity of such
contracts are made dependent on official approval of campaign by Ministry of Industry
and Trade . Furthermore, consumer party to contract is entitled to terminate the whole
contract without need any reason until the delivering date of the sold good .When the
consumer performs this right, counter party becomes obligated to return all price paid to
him by consumer formerly. Returning obligation of supplier must be also performed before
the delivering date of the sold good. It should be point out that, due time for fulfillment of
sold good in campaign contracts can not exceed 12 mounts for movables and 30 mouths for
immovables from the inception of contract.

7) Finally, Art. 11/A of CPA has regulated an unconditional and unlimited right to
terminate contract in consumer’s favor in case of subscription contracts. In such contracts,
only condition required for performance of consumers right to terminate contract is
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written form in notifying counter party. However, termination is put in effect after a
definite period from the arrival day of notice . This period is 7 days generally and 15 days
for daily publications, 1 month for weekly publications and 3 moths for monthly
publications. For publications of longer term, termination is come into force on the day of
next edition after notice. Upon the termination, seller must return the subscription price
paid by consumer without making any reduction.

8) Whether relating Directives of EU or Turkish Protection of Consumer Act regulated the
rights of consumer to terminate his contract by using different terms. e.g. this right has been
expressed in Directive 1985/577 as “to renounce — renunciation” and “to cancel”; in
Directive 1997/7 as “to withdraw — withdrawal” and “canceling”; in Directive 1999/44 as
“to rescind”. In Turkish Protection of Consumer Act concerning terms used are fallows:
“mal1 iade edip bedeli geri isteme (To return the sold good and demand the price back)
(Art.4); “cayma (To withdraw) (Art.8, 9); “s6zlesmeden donme” (To revoke the contract)
(Art.4/A); “red” (rejection) (Art.9/A). '

In my opinion, “to revoke — revocation” is most appropriate term for retroactive - ex tunc
termination of contract (in German corresponds “riicktritt”) and “to dissolve” is most
appropriate term for future effecting termination (in German corresponds kiindigung). In
regard to the legal consequences of termination, irrespective of terms used in texts, I am
also in opinion that, for the contracts included sudden fulfilling obligation like sale and for
the service contracts whose fulfillment do not begin yet, always revocation (in Turkish:
sozlesmeden doénme) which has retroactive affect occurs and for the contracts contain
continuing obligations, if their fulfillment has already begun, always dissolving occurs.

(TURKCE OZET)

TURK HUKUKU VE AVRUPA BIRLIGI TEBLIGLERI BAKIMINDAN
TUKETICILERIN SOZLESMEYI SONA ERDIRME HAKLARI

1) Genel olarak

Bilindigi tizere, tiikketici hukukunun temel 6zelligi, tiketiciyi tek yanli olarak koruyan ve
ona bazi 6zel haklar ve yetkiler veren hiikiimlerin varligidir. Bunlardan bazilar tiiketiciyi
taraf oldugu so6zlesme baglihigindan kurtaran sézlesmeyi sona erdirme haklaridir.
Tiiketiciye s6zlesmeyi sona erdirme yetkisi taniyan hiikiimler, cogu kez genel hiikiimlere
nispeten kolaylastirilmis fesih imkam saglarlar.  Tiketiciye  herhangi bir sebep
gostermeksizin serbestce sozlesmeden kurtulma hakki taniyan hitkiimler buna 6rnek
verilebilir.  Borg¢lar Kanunu sisteminden ayrilan bir diger 6rnek, sozlesmeyi sona
erdirmenin yaninda bazi se¢imlik haklar da getiren saticinin ayiba karsi tekeffiil
sorumluluguna iligkin hiikiimlerdir.
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2) Yasal kaynaklar

Tiirk hukukunda tiiketici sozlesmeleri 1995 tarihli ve 4077 Sayili “Tiiketicinin Korunmasi
Hakkinda Kanun”a tabidir. Bu Kanunun 30. maddesine gore hakkinda &zel hiikiim
bulunmayan durumlarda genel hiikiimlere bagvurulacaktir. Burada genel hiikiimlerden
kasit, Bor¢lar Kanununun genel Hiikiimleri ve bazi sozlesme tiplerine iliskin olarak
Borglar kanununda ve Ticaret kanununda yer alan 6zel hiikiimlerdir.

Belirtelim ki, Tiiketicinin Korunmasi hakkinda Kanun yakin zaman 6nce 4822 Sayili ve
2003 tarihli kanunla esasli degisikliklere ugramistir ve  bunun sonucunda AB
Direktiflerindeki ilke ve hitkiimlerle daha uyumlu hale gelmistir.

Avrupa Birliginde tiiketici hukukunun yasal kaynaklar1 bugiine kadar ¢ikarilmis ve halen
yiiriirlitkte olan c¢esitli  direktiflerdir. Bu direktifler arasinda ii¢ tanesi tiiketicinin
s6zlesmeyi sona erdirme hakkina iliskin 6zel hiikiimler tasimaktadir: 1- Is Yeri Disinda
Yapilan Goriismelerle Kurulan Sézlesmelerde Tiiketicinin Korunmasi Hakkinda 577 Sayili
ve 1985 Tarihli Direktif; 2- Mesafeli Sozlesmelerde Tiiketicinin Korunmasi Hakkinda 7
Sayili ve 1997 Tarihli Direktif; 3- Tiiketim Mallar1 Satisina ve Buna Iliskin Teminatlara
Dair baz1 Hususlar hakkinda 44 Sayili ve 1999 Tarihli Direktif. Asagida, konumuzu
ilgilendirdigi 6l¢iide bu direktiflerdeki bazi kurallara deginecegiz.

3) AB’nin 1985 tarihli ve 77 sayili Direktifi igyeri disinda yapilan goériismelerle kurulan
sozlesmelere iliskindir. Bu sozlesmelere tipik 6rnek, kapidan satis s6zlesmeleridir.
Bununla birlikte, Direktif sadece kapidan satiglar1 degil, ayrica saticinin veya saglayicinin
1syeri disinda yaptif1 ve siirpriz unsuru igerdigi igin tiiketicinin kalitesini ve fiyatini
genellikle diger tekliflerle karsilagtiramadig1 diger bazi sézlesmeleri de kapsamaktadir.

3.Madde bu tiir sézlesmelere baz1 sinirlar getirmektedir. Buna gore, su sézlesmeler bahsi
gegen Direktife tabi degildir:

1-Taginmaz mallara iliskin haklara dair s6zlesmeler;

2- Bir evin giindelik tiiketimine yonelik ve diizenli teslimat servisi elemanlar1 tarafindan
getirilen mallara iligkin s6zlesmeler;

3- Tiketicinin saglayicinin bir temsilcisi yaninda bulunmaksizin yeterince inceleme firsati
buldugu bir katalogdan yaptif1 secimle kurulan sozlesmeler (Bazi ek sartlar da
aranmaktadir);

4- Sigorta s6zlesmeleri;

5- Teminat s6zlesmeleri.

4. Madde saglayiciya tiiketiciye s6zlesmeyi sona erdirme hakk: bulundugunu ve diger bazi
hususlari igeren bir uyari yazisi verme yiikiimii yliklemektedir.

Direktifin 5. maddesi uyarinca, tiiketici 4. maddedeki yaziy1 almasindan itibaren 7 giinden
az olmayacak bir siire i¢ginde génderecegi bir bildirimle taahhiidiiniin sonuglarini etkisiz
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kilma hakkina sahip olacaktir. Bildirimin bu siirenin dolmasindan 6nce gonderilmis olmasi
yeterlidir.

6.Maddeye gore tiiketici bu direktifte belirtilen haklarindan vazgecemez.

Turk Hukuku bakimindan 4077 Sayih Tiiketicinin Korunmasi Hakkinda Kanun’un 8.
maddesi “kapidan satislar” olarak adlandirdifi sézlesmelerde tiiketiciye s6zlesmeden
serbestge kurtulma yetkisi vermistir. Bu maddenin kenar bashgmm sanki 577 Sayili
Direktife nazaran daha simirl bir uygulama alami oldugu izlenimi vermesine karsin, gercek
boyle degildir. Tiirk kanunundaki “kapidan satislar” ifadesi sadece “kap1 6ntinde yapilan
satislar”t ifade etmez; ayrica, saglayicinin isyeri disginda yaptigi bazi sOzlesmeleri de
kapsayan 577 Sayili Direktifin “is yeri diginda goriisiilen s6zlesmeler” kavramini da
kargilar. 4977 Sayili Kanunun uygulama alami bazi bakimlardan 577 Sayili Direktiften
daha genistir. Bir kere AB Direktifinden farkli olarak Tiirk Hukukunda herhangi bir
istisnai sézlesme kabul edilmemistir. Ikinci olarak: S6zkonusu Direktifin sadece
saglayicinin sozlesme tarafi tiiketicinin evine veya bir baska tiiketicinin evine yahut
tilketicinin i yerine yaptigi ziyaretlerle kurdugu sozlesmelere ve bunlara benzer
durumlarda kurulan sozlesmelere uygulanmasma karsmn, Tirk kanununun 8. ve 9.
maddeleri diikkan, g¢ars1 Pazar gibi tipik aligveris yerleri ile taraflarca ayarlanmis
bulusmalar diginda, kurulan tiim s6zlesmelere uygulamir. Boylece, AB Direktifinden farkl:
olarak, drnegin, tiiketici bir parkta dolagirken veya bir kafede otururken seyyar satici ile
yaptif1 sozlesmeelerden serbestge kurtulabilir. Aym durumlarda AB Direktifine gore
tiiketicinin sézlesmeyi serbestge sona erdirme imkani bulunup bulunmadig: agik degildir.

Tirk Tiketicinin Korunmasi hakkinda Kanunda tiiketicinin sézlesmeyi feshedebilecegi
siire ilgili Direktife paralel sekilde 7 giin olarak diizenlenmistir. Fakat 8. maddede bu 7
gunliik sirenin baslangic1 satim konusu malin teslim edilecegi tarih olarak belirtilmistir ve
9. maddede igerifi yasada belirtilmis unsurlari igeren bir uyar yazis1 tiiketiciye
verilmedikge, tiiketicinin s6zlesmeyi sona erdirme hakkmi =~ 7 giinden sonra da
kullanabilecegi agikga diizenlenmistir. Ayrica, 8. maddede isgérme s6zlesmelerinde 7
giinlitk siirenin s6zlesmenin imzalanmas giiniinden baslayacag: diizenlenmistir. Satic1 mali
tiikketicinin  vazgegme bildiriminin ulagsmasi anindan itibaren 20 giin iginde geri almakla
yikiimlidir. Tiketici malin degerindeki o6rf ve adete uygun kullanima bagl deger
diisiikligiinden sorumlu degildir.

Mevcut yasada diizenlenmis olmamasina ragmen, 6gretide tiiketicinin mali iradi olarak
elden ¢ikarmasi halinde artik sézlesmeyi feshedemeyecegi hususunda goriis birligi vardir.

4) AB’nin “Mesafeli Satiglarda Tiiketicinin Korunmasi” adli 1997 tarihli ve 7 Sayili
Direktifinde, bazi istisnalarla, telefon, faks, i.mail televizyon, mektup gibi iletisim araglar
kullamlarak kurulan s6zlesmelerde tiiketiciye s6zlesmeden kurtulma imkan getirilmistir.

Direktifin 3. maddesi pek ¢ok kapsam disi sozlesme saymistir. Bunlardan bazilar
sozlesmenin kurulmasinda kullamlan araglar bakimmdandir (para ile ¢alisan makinelerle
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yapilan sozlesmeler gibi), bazilan ise sozlesmenin konusuna goére belirlenmistir (yeme
igcme ve giinliik tilketimi konu alan sézlesmeler gibi).

Direktifin 4. maddesi saglayiciya “On bilgi” adi altinda bazi bilgileri s6zlesmenin
kurulmasindan 6énce tiiketiciye verme yikiimii yiiklemistir.

Direktifin 5. maddesi , 4.maddede belirtilen bilgileri dogrulayan ve yazili olarak veya bir
diger giivenilir ve erisilebilir aragla génderilen bir teyidin tiiketici tarafindan alinmasi
gerektigini diizenlemistir. Bu teyit tiiketici tarafindan sézlesmenin kurulmasindan itibaren
makul bir zamanda ve en geg¢ teslim zamaninda alinmis olmalidir.

Direktifin 6. maddesine gore, bu bilgilendirme ve teyidin 4. ve 5. madde hiikiimlerine
uygun olarak verilmesi durumunda, her mesafeli sozlesmede tiiketici en az 7 giinlik siire
icinde hig bir yaptirimla karsilasmadan ve hi¢ bir gerekge ileri siirmeden sézlesmeden
cayabilir. Bu siire ii¢ ay1 agsamaz.

7 gunliik siirenin islemeye basladig tarih,

-mallarin konu oldugu hallerde, tiiketici tarafindan teslim alindiklar giin;

-hizmet saglanmasi hallerinde, s6zlesmenin kuruldugu giin  veya 5. maddedeki
yiikiimliiliik s6zlesme kurulduktan sonra yerine getirilmisse bu yerine getirme giinii,
olarak belirtilmistir.

Eger saglayici 5. maddede belirtilen borcunu ifada temerriide diigmiisse, vazgegme siiresi
3 ay olacaktr.

Bu hilkkme gore tiiketici vazgegme hakkini kullaninca, saglayici kendisine tiiketici
tarafindan 6denen bedeli hi¢ bir kesinti yapmadan iade ile yiikiimlii olacaktir. Tiiketiciye
getirilecek tek yiikiim, vazgegme hakkimi kullanmasmin dogrudan sonucu olarak malin
iadesi masraflaridir. Bu iade her halde 30 giin i¢inde ger¢eklkesmelidir.

Tiiketicinin Korunmasi hakkinda Kanunda yapilan son degisiklige kadar Tiirk hukukunda
mesafeli sdozlesmelere dair bir hitkiim hatta boyle bir kavram yoktu. Bu s6zlesmelere en
yakin  kavram Borglar Kanununda yer alan “uzakta olan kisiler arasinda kurulan
sozlesmeler” olabilirdi. Fakat bu kavram kurulmus bir sézlesmenin sona erdirilmesine
iliskin olmay1p bir s6zlesmenin kurulma asamasina iligkindir.

Tiiketicinin Korunmas1 Hakkinda Kanunun son degisikliginde 9/A maddesi bu tiir
sozlesmeler hakkinda Tiirk hukukuna “mesafeli satislar” adiyla bazi somut hiikiimler
getirmistir. Yukarida bahsettigimiz Direktifin II. Ekinden farkl1 olarak, bu yeni madde, hig¢
bir istisna &ngdrmeksizin, yiiz yiize gorisilmeden yazi ile, telefonla, goriintii ile ve
elektronik araglarla kurulan tiim s6zlesmeleri igermektedir. 9/A Maddesinin mesafeli
satislarin sonuglarin1 kapidan satislara iliskin hiikiimlere tabi tutmasmin bir sonucu olarak,
tilketici malin tesliminden itibaren 7 giin i¢inde hi¢ bir sebep gostermeksizin sézlesmeyi
sona erdirme hakkina sahip olacaktir. Satici veya saglayict tiiketicinin  vazgegme
beyamimin kendisine olagsmasindan itibaren 10 giin iginde, tiiketiciden almig bulundugu
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bedeli ve tiiketiciyi bor¢ altma sokan bono ve diger belgeleri iade ile sorumlu olacaktir.
Satic1 ayrica satilan mali aym tarihten itibaren 20 giin iginde geri almak zorundadr.

5) Tiketim Mallarmin Satimi ve Buna [liskin Teminatlara [liskin Baz1 Hususlar hakkindaki
1999 Tarihli ve 44 Sayili Direktif, tiiketiciye bazi haklar saglamakta ve i¢lerinde tiiketim
mallar1 satim s6zlesmesini sona erdirme hakkinin da bulundugu bu haklarin kullanilmasina
iliskin 6zel bir sistem getirmektedir.

Direktif, icra yoluyla veya kanun geregi yapilan satiglarla  sinirhi  birimlerle satisa
sunulmamis su ve gaz satislar, elektrik satislart ve tiiketicinin katilma imkani olan agik
arttirmali ikinci el satiglari, kapsam disinda birakmustir.

Direktifin 2. maddesi “s6zlesmeye uygunluk” terimi ile ayiplt mallara iliskin bir
tanimlama getirmistir. Bu maddede, s6zlesmeye uygunluk sartlar1 dért paragraf halinde
belirtilmigtir. Satilan bir mal bu paragraflardan  birinin slartlarma uymazsa, ayipli ifa
olarak adlandirilacaktir. Direktifin 2. maddesinde ayibin belirlenmesine iliskin unsurlar
Turk Borglar Kanunu ve Tiiketicinin Korunmasi hakkinda Kanundaki hiikiimlerle uyum
icindedir. Her iki hiikiimde de, satic1 aliciya kargt satilan malin taahhiit ettigi niteligi
tasimamasindan veya  sozlesmeye gore beklenen degerini azaltan veya kaldiran
bozukluklarindan sorumludur.

Direktifin 2/2.d maddesi 6zel bir ayp tiiriine iligkin ilging bir hiikiim getirmistir. Bu hitkme
gore, saticinin, iireticinin veya temsilcilerinin yaptirdiklari reklamlar gibi genel duyurular
ve mala koyduklar: etiketler sebebiyle tiiketicinin beklemeye hakl; oldugu performans ve
niteliklere sahip olmayan mal ayipli sayilir. Fakat m.2/4 ‘e gore, satici, bu duyurunun
(6zellikle reklamin) varligindan haberdar olmadigim ve olamayacagini ispat etmesi yahut
tiiketicinin bu mali sdzkonusu duyurudan etkilenerek almadigini ispat etmesi halinde, bu
bildirimle bagli olmaz.

Tirk hukukunda Tiiketicinin Korunmasi hakkinda Kanunun son degisikligiyle getirilen 4/1
maddesi, “mallarin  bir reklamda ileri siiriilen niteligi veya niteligi etkileyen niceligi
tagimamasi halinde, ayiph sayilacaklar™ni hitkme baglamistir. Bu yeni hiikiim karsisinda,
bundan sonra  yamltici reklamlar tiiketiciye ayiph ifaya iligkin hiikiimlere basvurma
yetkisi verecektir. Ustelik, yukarida belirttifimiz AB Direktifinden farkl olarak, saticinm
s6zkonusu reklamin yaniltici oldugunu bilmedigi ve bilmesi gerekmedigi durumlarda da
tikketici belirtilen haklara sahip olacaktir.

44 Sayili Direktif ayiph ifa halinde tiiketiciye dért hak tanimistir. Bunlar soyledir: 1-
ayibin onarimini isteme, 2- malin ayipsiz misliyle degistirilmesini isteme, 3- bedel indirimi
isteme, 4- Sozlesmeyi feshetme (maddede “sozlesmeyi geri alma™) Fakat tiiketici bu
haklardan herhangi birine serbest¢e bagvuramaz. Kural olarak once saticidan onarim veya
malin degistirilmesini istemek zorundadir. Bu talepler makul bir zamanda karsilanmazsa
veya tamir ve degistirme imkansiz yahut gok giigse, tiiketici bedel indirimi veya
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sozlesmenin sona ermesini isteyebilir. Bunun yam sira, madde 3/6, sayet ayip kiigiik
olcekli ise tiiketicinin s6zlesmeyi feshetme hakkina sahip olmayacagini diizenlemistir.

Tiirk Hukukunda Tiiketicinin Korunmas1 Hakkinda Kanun da ayipl ifaya kars tiiketicinin
haklarmi 4. maddede dort kisim olarak diizenlemistir: 1-malin onarimi, 2-malin ayipsiz
misliyle degistirilmesi, 3-bedel indirimi, 4- S6zlesmenin feshi ve bedelin geri alinmasi.
AB Direktifinde getirilen sistemden farkli olarak Tiirk Hukukunda tiiketici dncelikle bu
haklardan sadece bazisina basvurmaya mecbur degildir. Ornegin, ayipli mal alan bir
tilketici, once onarim veya bedel indirimi istemek zorunda olmaksizin, dogrudan
sozlesmeyi feshedebilecektir. Hatta, 6nemli bir ayibin varlig: da sart degildir.

Tiiketicinin Korunmas1 Hakkinda Kanuna son degisiklikle eklenen .4/A maddesi ayiph
hizmetler hakkinda 6zel bir hiikiim getirmistir. Bu hitkiim de isgérme edimlerinde ayipl
ifa tizerine aym dort hakk: tekrar etmigse de, sadece sézlesmeyi fesih hakki i¢in 6zel bir
sinirlama getirmistir.  Soyle ki, “sartlarin  tiiketicinin sézlesmeyi feshetmesini adil
gostermedigi” durumlarda o bu hakkim kullanamaz ve diger ii¢ hakkindan birine
basvurmalidir.

[lgili Direktifin 5/2 maddesine gore, tiiketici ayibin varlifim tespit ettigi tarihten itibaren 2
ay iginde ayib1 saticiya bildirmelidir. Her haliikarda satici malim tesliminden itibaren 2 yil
icinde ortaya ¢ikan ayiplardan sorumlu olacaktir. Bu siire kisaltilamaz.  Aksi
ispatlanmadik¢a ve ayibin veya malm niteligi ile bagdagsmaz olmadik¢a, malin
tesliminden itibaren 6 ay iginde ortaya ¢ikan ayiplar teslim zamaninda mevcut sayilir.

Tiiketicinin Korunmasi Hakkinda Kanunun yakin zaman 6nce degisen 4/2 maddesine gore,
satilan malda herhangi bir ayip saptandiinda, tiiketici hangi se¢imlik hakkinm kullanmayi
tercih ettigini satictya malin tesliminden itibaren 30 giin (eskiden 15 giin) iginde
bildirmelidir. Tiirk hukukunda 30 giinliik sire AB Direktifindeki 2 aylik siireden farkli
olarak, ayibin belirlenmesinden itibaren islemez. Sayet ayrp malin tesliminden veya
hizmetin ifasindan 30 giin gegtikten sonra ortaya ¢ikmissa, tiiketici sadece normal bir
muayene ile anlagilamayacak bir gizli ayibin varligi halinde hakkim kullanabilir. Boyle bir
durumda tiiketici ayib1 saticiya derhal (ortaya cikarir ¢ikarmaz) bildirmelidir. ~ Ayiph
ifadan kaynaklanan haklarin zamanagim siiresi AB Direktifindeki gibi 2 yildir. Su kadar
ki, ev satislarinda (ki yeni degisiklikle bir tiiketici islemi olarak kabul edilmistir)
zamanasimi 5 yildir. Ayrica, ayibin tim bu siireler dolduktan sonra ortaya gikmasi
halinde, ayp satici tarafindan kasten gizlenmisse veya saticinin afir kusurundan
kaynaklanmigsa, satici zamanasimi definden faydalanamayacaktir. Boyle bir durumda
saticiy1 derhal haberdar etmek sartiyla tiiketicinin zamanagim siiresi 10 y1l olacaktir.

6) Tiiketiciye serbestge sdzlesmeden kurtulma hakki tantyan bir baska tiiketici s6zlesmesi
tiirii, kampanyali satigtir. Tiiketicinin Korunmasi hakkinda Kanunun 7. maddesine gore,
bu tiir sozlesmeler, gazete, radtyo, TV yahut bir baska kitle iletisim araciyla (6rnegin
internet) duyurulan kampanyalar sonucunda tiiketicinin katildig1 sozlesmelerdir. Bu
sozlesmelerin gegerliligi kampanyanin Sanayi ve Ticaret Bakanlifinca resmen
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onaylanmasina baglidir. Ayrica, “s0zlesmenin tiiketici tarafi, satilan malin teslim tarihine
kadar tiim sozlesmeyi herhangi bir gerekge ileri siirmeden feshetme yetkisine sahiptir.
Tiiketici bu hakkim kullaninca, kars: taraf tiiketici tarafindan kendisine 6denmis tiim bedeli
iade ile borglu olur. Saglayicinin iade yikiimii de satilan malin teslim tarihinden 6nce
yerine getirilmelidir.

7) Son olarak, Tiketicinin Korunmasi hakkinda Kanununl 1/A° maddesi abonelik
sozlesmelerinde tiiketici lehine olarak sartsiz ve smirsiz bir sézlesmeyi sona erdirme hakki
diizenlemistir. Bu tiir s6zlesmelerde tiiketicinin sozlesmeyi sona erdirme hakkimnm
kullanilmasimn tek sarti, kars1 tarafa yazili bildirimde bulunmaktir., Ayrica, sona erme,
bildirimin ulagsmasindan belli siireler gegince gergeklesecektir. Bu siire genel olarak 7 giin
iken giinliik yayinlarda 15 giin, haftalik yaymlarda 1 ay, aylik yaymlarda 3 aydir. Daha
uzun siireli yaymlarda bildirimden sonraki ilk baskmin ¢iktig1 giin sona erme gergeklesir.
Sona erme lizerine, satic1 pesin 6denmis abonelik iicretini herhangi bir indirim yapmaksizin
iade etmelidir.

8) Ilgili AB Direktiflerinde olsun Tiirk hukukunda Tiiketicinin Korunmasi hakkinda
kanunda olsun, tiiketicinin sozlesmeyi sona erdirme hakki icin degisik ifadeler
kullamlmigtir. Ornegin, bu hak, 577 Sayili Direktifte “to renounce”i “renunciation” ve “to
cansel” olarak; 7 Sayili Direktifte “to withdraw”, “withdrawal”, 44 Sayil1 direktifte “to
rescind” olarak ifade edilmistir. Tiiketicinin korunmas: hakkinda Kanun kullanilan terimler
ise, “mali iade edip bedelini isteme”(m.4), “cayma”(m.8,9), sozlesmeden dénme”(m.4/A)ve

“red” (m.9/A)’dr.

Gériigime gére, sézlesmenin gegmise etkili ortadan kaldirilmasi olarak en uygun terim
Almanca “Riicktritt” karsilig “sozlesmeden dénme”dir. Siirekli sozlesme iliskilerinde
sézkonusu olan ve sézlesmeyi ileriye etkili sekilde ortadan kaldirilmasimi ifade eden en
uygun terim ise Almanca “kiindigung” karsili “fesih”tir.
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