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Sevgili Dostlar,
Degerli Meslektaslar,

Bu toplantinin diizenlenmesinin ve tebliglerin yaziya dokiilmesinin Aybay Ailesini ne

kadar mutlu ettigini belirtmek isterim.

Bu toplantilarin ge¢misini bilmeyenler icin kiigiik bir not diiseyim: Rona Aybay 5 Mayis
2022’de gozlerini kapadi, topraga verdik. Ogrencileri, 10 Mayis’ta, dogum giiniinde kendisini
anmak istediler ve sevgili Dr. Ogr. Uyesi Bilge Erson Asar’in diizenledigi bir zoom toplantisinda
bir araya gelindi. Bu toplantida anilar paylasilir, Rona Hoca’nin yaptig1 sakalar anlatilirken gencler
Rona Aybay’1 anmanin en giizel yolunun bilimsel ¢alisma yapmak oldugunu, onun da genclerden
bunu isteyecegini diisiiniip her yi1l dogum giiniinde kendisini anmak iizere bir sempozyum

diizenlemeye karar verdiler.

Ilk toplantiy1 10 Mayis 2023’te Ankara’da Auhm Universitesi Hukuk Fakiiltesi’nde Prof.
Dr. Esra Dardagan Kibar diizenledi; ertesi yil bayragi Galatasaray Universitesi’nden Dog. Dr.
Demirhan Burak Celik devraldi. 11 Mayis 2025’te yine Ankara’daydik, Dog¢. Dr. Elif Oral’in
TOBB Universitesi Hukuk Fakiiltesi’nde diizenledigi toplantida bir araya geldik. Bu y1l da Doc.
Dr. Gizem Ersen Percin beni arayip, gegmiste Rona Aybay’in da gorev aldig1 Kiiltiir Universitesi
Hukuk Fakiiltesi’nde bulusacagimizi soyledi. Bu arada, 10 Mayis 2027 igin c¢alismalarin

basladigini da fisildamak isterim.

Istanbul Kiiltiir Universitesi’nde bir araya gelmek ve Yabancilarin Haklar: konusunda her
biri birbirinden degerli tebligleri dinlemek tiim katilimcilar icin oldugu gibi, bizler icin de ¢ok
ogretici oldu. Katihmcilara bu sempozyumda goérev almayr kabul ettikleri igin icten

tesekkiirlerimizi sunuyoruz.

Bir tesekkiiriimiiz de Sevgili Gizem Kardesime (¢ocuklarimin Sevgili Gizem Abla’sina):
Dort yildir “Benim de Dedem hakkinda sdyleyeceklerim var” diye kivranan Giindiiz Kerem
Ozay’a soz hakki verdi ve bu sempozyumun fotograf¢iligim yapmasi i¢in Rona Ali Ozay’1 tesvik

etti.
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Sevgili Dekanimiz Prof. Dr. Cemile Demir Gokyayla, hazirlik caligmalarinin basladigi
giinden itibaren ailemizle yakin iliski icinde oldu; kendisine hem Rona Aybay’in anisini

yasatmaktaki katkilari, hem ailemizle kurdugu 6zel bag icin siikranlarimizi sunuyoruz.

ilk toplantidan bu yana Rona Aybay ile ilgili anilarini paylasmak iizere, bazilar saghk
durumlarn kendilerini zorladig1 halde bizlerle birlikte olan Prof. Dr. Sina Aksin, Prof. Dr. Bilsay
Kurug, Prof. Dr. Isil Ozkan, Dog. Dr. Nimet Ozbek, Dog. Dr. Gizem Ersen Pergin, Prof. Dr. Fazil
Saglam, Dr. Engin Unsal, Ar. Gor. Hazal Giil, Prof. Dr. Fikret Gériin, Prof. Dr. Erdal Onar, Prof. Dr.
Koksal Bayraktar ve ODTU IIF’75 mezunu Ayse Ataman Taylan’a da bu vesileyle tesekkiirlerimizi

yineliyoruz.

Bu toplantinin diizenlenmesi i¢in yogun tempoda ¢alisan basta Degerli Dekanimiz Prof. Dr.
Cemile Demir Gokyayla, Dog. Dr. Gizem Ersen Pergin, Dr. Ogr. Uyesi Ceren Yildiz, Fakiilte
Sekreterimiz F. Aysegiil Aksehirlioglu olmak iizere, sunuculugu ve katilimcilarin her sorusuna
cevap verip biitiin taleplerini karsilamay iistlenen Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi

ogrencilerine ve bu calismalar1 okunur kilan yayin ekibine tesekkiir ediyoruz.

Hep soyledigim gibi: insan unutuldugunda éliirmiis. Rona Aybay’1 hep canl tutan, hep
bizimle olmasini saglayan meslektaslarina Aybay Ailesinin siikranlarini sunuyor, daha nice

bilimsel calismalarda yol almalarim diliyoruz.

Aybay Ailesi Adina

Baris Aybay
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YABANCILARIN TEMEL HAK VE OZGURLUKLERININ SINIRLANDIRILMASINDA
ANAYASA md. 13 ve md. 16 ARASINDAKI ILiSKi: FONKSIYONEL BiR YORUM
DENEMESI

Prof. Dr. Esra Giil DARDAGAN KiBAR*
Dr. Ogr. U. Neva Oviing OZTURK*

Ozet: Bu sunusun amaci, yabancilarin temel hak ve zgiirliiklerinin sinirlandiriimasi bakimindan
Tiirkiye Cumhuriyeti Anayasasi’nin 13. ve 16. maddeleri arasindaki iligkinin sorgulanmasi ve bu
iliskiye yonelik alternatif yorumlarin degerlendirilmesidir. Anayasa’nin 13. maddesi uyarinca;
temel hak ve hiirriyetler, 6zlerine dokunulmaksizin yalnizca Anayasanin ilgili maddelerinde
belirtilen sebeplere bagh olarak ve ancak kanunla sinirlanabilir. Bu sinirlamalar, Anayasanin
soziine ve ruhuna, demokratik toplum diizeninin ve 1aik Cumhuriyetin gereklerine ve 6lciiliiliik
ilkesine aykir1 olamaz.. Buna karsilik Anayasa’nin 16. maddesi, temel hak ve ozgiirliiklerin
yabancilar bakimindan milletlerarasi hukuka uygun olarak kanunla sinirlandirilabilecegini

diizenlemektedir.

Yabancilarin temel hak ve 6zgiirliiklerinin sinirlandirilmasi bakimindan bu iki hiikiim
arasindaki iligki, hem anayasa hukuku hem de yabancilar hukuku doktrininde ele alinmis olan bir
meseledir. Bununla birlikte, tartismanin ¢ogu zaman 16. maddenin tek basina uygulanip
uygulanamayacag1 sorusunda yogunlastigi, buna karsilik 13. ve 16. maddelerin anayasal sistem
icindeki fonksiyonlarinin yeterince agikhiga kavusturulmadigi goriilmektedir. Bu durumun bir
nedeni de, heniiz Anayasa Mahkemesi ictihadinda, iki maddenin iligkisi ve yabancilar agisindan
fonksiyonlarinin net bir sekilde ortaya konulmamis olmasidir. Bu sunus, soz konusu iliskiyi
yeniden ele alarak, 13. ve 16. maddelerin birlikte uygulanabilirligini kabul eden, ancak bunu salt
kiimiilatif bir uygulama degil, fonksiyonel bir ayrim cercevesinde degerlendirebilmek adina bir

sorgulama yapmay1 hedeflemektedir.

Bu baglamda caligma ii¢ temel soruya odaklanmaktadr. ilk olarak, yabancilarin temel hak
ve ozgiirliiklerinin sinirlandirilmasinda Anayasa’nin 16. maddesi tek basina mi1 uygulanmalidir,

yoksa 13. madde ile birlikte mi degerlendirilmelidir? ikinci olarak, iki hiikmiin birlikte

* Aulim Universitesi Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim Dali Ogretim Uyesi, Ankara, Tiirkiye,

esra.dardagankibar@atilim.edu.tr, ORCID: 0000-0001-7622-1246.
* Ankara Universitesi Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim Dali Ogretim Uyesi, Ankara, Tiirkiye,

nevaozturk@gmail.com, ORCID: 0000-0002-8282-5430.


mailto:nevaozturk@gmail.com
mailto:esra.dardagankibar@atilim.edu.tr

uygulanmasi kabul edildigi takdirde her birinin fonksiyonu nasil belirlenmelidir? Son olarak ise
Anayasa Mahkemesi ve milletleraras: hukuk, 6zellikle Avrupa Insan Haklari Mahkemesi ictihadu,

bu iki hiikiim arasindaki iliski bakimindan nasil bir yorum imkan1 sunmaktadir?

Doktrinde ilk soruya verilen cevaplar bakimindan genel olarak iki yaklasimin bulundugu
soylenebilir. ilk yaklasim, yabancilar bakimindan 6zel hiikiim niteligindeki 16. maddenin esas
alinmas1 gerektigini, bu nedenle 13. maddenin yabancilar bakimindan dogrudan
uygulanamayacagini savunmaktadir. Bu goriis, yabancilarin durumuna iliskin ayri bir anayasal
diizenleme 6ngoriilmiis olmasina dayanmakta; ayrica uygulamada yabancilar bakimindan kamu
diizeni, ililke giivenligi veya go¢ kontrolii gibi sebeplerle, ilgili hak bakimindan acik bir 6zel
sinirlama sebebi bulunmasa dahi sinirlamalarin kabul edilebilir bulunmasini da bu yaklasim lehine

bir veri olarak degerlendirmektedir.

Buna karsilik ikinci yaklasim, Anayasa’nin 13. ve 16. maddelerinin birlikte hiikiim ve
sonu¢ dogurdugunu kabul etmektedir. Bu yaklasim 6zellikle anayasal genellik ve esitlik anlayisina
dayanmaktadir. Nitekim Anayasa’da bir¢cok temel hak bakimindan “herkes” kavraminin
kullanilmis olmasi, anayasa koyucunun temel hak rejimini kural olarak vatandag-yabanci ayrimi
izerine degil, hak siijesi olarak insan ekseninde kurdugunu goéstermektedir. Bu nedenle, yabancilar
bakimindan temel haklarin sinirlandirilmasina iliskin anayasal denetimde 13. maddenin tamamen

dislanmasi, anayasanin lafz1 kadar sistematigi ile de bagdasmamaktadir.

Bu sunusta da benimsenen yaklasim, 13. ve 16. maddelerin birlikte uygulanmasi gerektigi
yoniindedir. Bunun temel nedeni, 13. maddede yer alan simirlama Oolgiitlerinin yabancilar
bakimindan biitiiniiyle devre dis1 birakilmasinin anayasal olarak kabul edilemez olmasidir. Hakkin
oziine dokunmama, demokratik toplum diizeninin gerekleri, 6l¢iiliiliik ve kanunilik gibi kriterler,
yalnizca vatandaslar icin gecerli olan simirlama olgiitleri olarak goriilemez. Aksinin kabuld,
devletin yetki alani i¢cinde bulunan iki farkh kisi grubu icin, temel haklarin korunmasi bakimindan
farkli anayasal rejimler yaratilmasi sonucunu dogurur. Bu ise temel haklarin anayasal yapisi ile

bagdagsmadig gibi, hukuk devleti ve 6zgiirliik rejimi bakimindan da ciddi bir tutarsizlik yaratir.

Ancak burada énemli olan husus, 16. maddenin 13. madde karsisindaki fonksiyonunun
nasil belirlenecegidir. Bu sunusun temel iddiasi, 16. maddenin yabanciya vatandas karsisinda
taninmis bagimsiz ve fazladan bir giivence olarak degil; 13. maddenin genel sinirlama rejimine

eklenen, yabanciya 6zgii sinirlamalarin mesruiyet cercevesini belirleyen anayasal bir diizenleme



olarak anlagilmasi gerektigidir. Baska bir ifadeyle, 16. madde, yabanci bakimindan daha yiiksek
bir koruma standardi getiren bir hiikiim degil; yabanciya has sinirlamalarin hangi kosullarda
anayasal olarak mesru kabul edilebilecegini belirleyen 6zel bir anayasal gonderme normudur. Bu
yoniiyle 16. madde, 13. maddenin alternatifi degil, onun tek bagina cevap vermekte zorlandigi

yabanciya 6zgii sinirlama alanini1 tamamlayan bir hiikiimdyir.

Bu cgercevede 13. ve 16. maddeler arasinda fonksiyonel bir ayrim yapilabilir. 13. maddenin
temel islevi, sinirlamanin anayasal iceriginin denetlenmesidir. Kanunilik, 6l¢iiliiliik, hakkin 6ziine
dokunmama ve demokratik toplum diizeninin gerekleri gibi ol¢iitler bu madde kapsaminda
degerlendirilir. 16. maddenin temel islevi ise, yabancilara 6zgii sinirlamalarin milletlerarasi hukuk
bakimindan mesgruiyetini belirlemektir. Ancak bu mesruiyet denetimi, yalnizca vatandas-yabanci
farklilasmasina milletleraras1 hukukta soyut olarak izin verilip verilmediginin tespitinden ibaret
degildir. Eger milletleraras1 hukuk, belirli bir hakkin yalnizca yabancilar bakimindan 6zel olarak
sinirlandirilmasina izin veriyorsa, bu durumda yalnizca bu farklilasmanin kendisi degil,
milletleraras1 hukukta bu farklilasmaya baglanan kogsullar, giivenceler ve sinirlama nedenleri de

16. madde kapsaminda anayasal degerlendirmeye dahil edilmelidir.

Burada 6zellikle vurgulanmasi gereken husus, Anayasa’da ilgili hak bakimindan agik bir
0zel sinirlama nedeni 6ngoriilmemis olsa dahi, eger belirli bir sinirlama nedeni yalnizca
milletlerarasi hukuktan kaynaklaniyor ve yabanciya 6zgii bir sinirlama niteligi tasiyorsa, bu
sinirlama nedeninin 16. madde ekseninde anayasal olarak dikkate alinmasi gerektigidir. Ciinkii 16.
madde, tam da yabanci-vatandas farkliligin1 milletlerarasi hukuk baglaminda diizenleyen anayasal
dayanak niteligindedir. Bu nedenle, 6rnegin sinir dis1 etme, idari gozetim veya iilkeye girisin reddi
gibi yabanciya has miidahalelerde, yalnizca Anayasa metninde yer alan 6zel sinirlama nedenlerine
bakmak yeterli degildir; milletleraras1 hukukun bu alanlarda gelistirdigi nedenler, giivenceler ve

standartlar da 16. madde kapsaminda anayasal denetimin parcasi haline gelir.

Bu noktada Avrupa Insan Haklar1 Mahkemesi (AITHM) ictihadi 6zel 6nem tasimaktadir.
Zira sinir dis1 etme, ikamet izni reddi, idari gézetim ve benzeri islemler siklikla AITHM oniine
tasinmakta; Mahkeme bu tiir miidahaleleri AIHS’nin 6zellikle 3., 5. ve 8. maddeleri cercevesinde
degerlendirmektedir. Ustelik AIHM, demokratik toplum diizeninin gerekleri, miidahalenin
gerekliligi, keyfiligin énlenmesi, usule iliskin giivenceler ve miidahalenin agirhg gibi kriterleri

zengin bir ictihatla gelistirmistir. Bu bakimdan, 13. maddede yer alan 6lgiitlerin milletlerarasi



hukuk bakimindan da tamamen yabanci oldugu sdylenemez. Tersine, hakkin 6zii, gereklilik,
olciiliiliik ve keyfilige kars: giivence gibi 6lciitlerin 6nemli bir kismi, farkli kavramsal eksenlerde

de olsa milletleraras: hukukta ve ézellikle ATHM igtihadinda da karsilik bulmaktadur.

Bu durum ise su soruyu giindeme getirmektedir: Eger 13. maddede yer alan bazi 6lciitler
zaten milletlerarasi hukukta da mevcutsa, o halde 13. maddenin bagimsiz fonksiyonu nedir?
Calismada bu soruya iligkin alternatif yaklasimlara da yer verilecektir. Bir ihtimale goére 13.
madde, milletleraras1 hukukta da karsilig1 bulunan 6lgiitlerin anayasal diizlemde genel ve ortak
sinirlama rejimi olarak uygulanmasimi saglar; 16. madde ise bu genel rejime, yabanciya 6zgii
sinirlamalar bakimindan ek bir normatif boyut kazandirir. Bagka bir ihtimale gore ise 13. madde,
anayasal denetimin asgari ve genel cercevesini olugtururken; 16. madde, yalmzca yabanciya 6zgii
sinirlamalarda devreye girerek milletleraras1 hukuktan kaynaklanan 6zel sinirlama nedenlerini ve
giivenceleri anayasal bakimdan goriiniir ve uygulanabilir kilar. Bu baglamda 13. ve 16. maddeler
ayn hususu tekrar eden hiikiimler olarak degil, farkli normatif diizlemlerde isleyen ve birbirini

tamamlayan iki anayasal katman olarak anlagilmalidir.

Haklarin niteligi bakimindan da bu ayrim aciklayicidir. Yalnizca vatandaglara taninmig
haklar bakimindan 16. maddenin fonksiyonu, milletlerarasi hukukun bu hakkin yabanciya hig
taninmamasina engel teskil edip etmedigini belirlemektir. Buna karsilik yalnizca yabancilar
bakimindan sinirlandirilabilen haklar s6z konusu oldugunda, sinirlama nedenleri ve giivenceler 16.
madde cercevesinde degerlendirilmelidir. Eger hak vatandas ve yabanci i¢in ayni sekilde taninmis
olmakla birlikte kanun koyucu yabancilar bakimindan ek bir sinirlama getirmigse, bu durumda sz
konusu farklilagtirmanin milletleraras1 hukukta dayanagi bulunup bulunmadigi 16. madde
kapsaminda sorgulanmalidir. Milletlerarasi hukukta bdyle bir dayanak yoksa, anayasal mesruiyet

de tartismal1 hale gelecektir.

Sonug olarak bu sunus, Anayasa’nin 13. ve 16. maddeleri arasindaki iliskinin dislayici
degil, fonksiyonel ve tamamlayici bir yorumla anlagilmasi gerektigini ileri stirmektedir. Bu
cercevede 13. maddenin yabancilar bakimindan tamamen devre dis1 birakilmas: miimkiin degildir.
Buna karsilik 16. madde de yalnizca sembolik bir esitsizlik hiikmii olarak goriilemez; yabanciya
0zgi sinirlamalarin milletleraras: hukukta hangi nedenlerle ve hangi giivencelerle kabul edildigini

anayasal denetim alanina tasiyan 6zel bir normatif isleve sahiptir. Bu yaklasimin benimsenmesi,



yabancilarin temel hak ve 6zgiirliiklerinin sinirlandirilmasina iliskin anayasal rejimin daha tutarli,

daha sistematik ve milletlerarasi hukukla daha uyumlu bicimde anlasilmasina katk: saglayabilir.

Anahtar Kelimeler: Anayasa md. 13 ve md. 16, yabancilarin temel hak ve dzgiirliikleri, temel

haklarin sinirlandirilmasi, milletlerarasi hukuk ve Anayasal denetim, fonksiyonel yorum.

THE RELATIONSHIP BETWEEN ARTICLES 13 AND 16 OF THE TURKISH
CONSTITUTION IN LIMITING THE FUNDAMENTAL RIGHTS AND FREEDOMS OF
FOREIGNERS: A FUNCTIONAL INTERPRETATION

Abstract: The aim of this presentation is to examine the relationship between Articles 13 and 16 of
the Constitution of the Republic of Tiirkiye with regard to the limitation of the fundamental rights
and freedoms of foreigners and to evaluate alternative interpretations of this relationship.
According to Article 13 of the Constitution, fundamental rights and freedoms may be restricted
only by law and only on the grounds specified in the relevant provisions of the Constitution,
without infringing upon their essential core. Such restrictions must not be contrary to the letter or
spirit of the Constitution, the requirements of the democratic order of society and the secular
Republic, or the principle of proportionality. By contrast, Article 16 provides that the fundamental

rights and freedoms of foreigners may be restricted by law in conformity with international law.

The relationship between these two provisions with regard to the limitation of the
fundamental rights and freedoms of foreigners has been addressed both in constitutional law and in
the doctrine of the law of foreigners. However, it appears that the debate has largely focused on
whether Article 16 may be applied independently, while the respective functions of Articles 13 and
16 within the constitutional system have not been sufficiently clarified. One reason for this is that
the case law of the Constitutional Court has not yet clearly articulated the relationship between the
two provisions or their respective functions with respect to foreigners. This presentation seeks to
revisit this relationship and to explore an interpretation that acknowledges the applicability of
Articles 13 and 16 together, not as a merely cumulative application but within a framework of

functional differentiation.

Within this context, the study focuses on three main questions. First, should Article 16 of
the Constitution be applied independently in the limitation of the fundamental rights and freedoms
of foreigners, or should it be interpreted together with Article 13? Second, if the joint application of

these provisions is accepted, how should the respective functions of each provision be determined?



Finally, what interpretative guidance may be drawn from the jurisprudence of the Turkish
Constitutional Court and from international law, particularly the case law of the European Court of

Human Rights, with regard to the relationship between these two provisions?

In the doctrine, two main approaches can generally be identified with respect to the first
question. The first approach argues that Article 16, as a special provision applicable to foreigners,
should be taken as the primary reference point and that Article 13 should therefore not be directly
applied to foreigners. This view is based on the existence of a distinct constitutional provision
governing the status of foreigners. It also points to the fact that, in practice, restrictions imposed on
foreigners, often justified by considerations such as public order, national security, or migration
control, are frequently regarded as acceptable even in the absence of an explicitly stated special

limitation ground with respect to the relevant right.

The second approach, by contrast, maintains that Articles 13 and 16 of the Constitution
produce legal effects together. This view is grounded in the constitutional principles of generality
and equality. Indeed, the frequent use of the term “everyone” in the Constitution with respect to
many fundamental rights indicates that the constitutional rights regime is structured not primarily
around a citizen—foreigner distinction but around the human being as the subject of rights. For this
reason, completely excluding Article 13 from constitutional review concerning the limitation of
fundamental rights of foreigners would not be compatible with either the wording or the systematic

structure of the Constitution.

The approach adopted in this presentation likewise supports the joint application of Articles
13 and 16. The primary reason for this is that it would be constitutionally unacceptable to exclude
entirely the limitation criteria set out in Article 13 in relation to foreigners. Criteria such as the
protection of the essence of the right, the requirements of the democratic order of society,
proportionality, and legality cannot be regarded as limitation standards applicable only to citizens.
Accepting the contrary would result in the creation of two different constitutional regimes for the
protection of fundamental rights within the jurisdiction of the same state for two different groups of
individuals. Such an outcome would be incompatible not only with the constitutional structure of

fundamental rights but also with the principles of the rule of law and the protection of freedom.

The key issue, however, lies in determining the function of Article 16 vis-a-vis Article 13.

The central argument of this presentation is that Article 16 should not be understood as an



independent or additional safeguard granted to foreigners in comparison to citizens. Rather, it
should be interpreted as a constitutional provision that complements the general limitation regime
of Article 13 by defining the framework of legitimacy for restrictions that are specific to foreigners.
In other words, Article 16 does not introduce a higher standard of protection for foreigners; instead,
it functions as a special constitutional reference norm that determines under what conditions
limitations specific to foreigners may be considered constitutionally legitimate. In this respect,
Article 16 should not be regarded as an alternative to Article 13 but rather as a provision that

completes the area of foreigner-specific limitations which Article 13 alone may struggle to address.

Within this framework, a functional distinction may be drawn between Articles 13 and 16.
The principal function of Article 13 is to enable constitutional scrutiny of the substantive content of
restrictions. Criteria such as legality, proportionality, respect for the essence of the right, and the
requirements of the democratic order of society fall within the scope of this provision. The
principal function of Article 16, by contrast, is to determine the legitimacy of restrictions specific
to foreigners from the perspective of international law. However, this legitimacy review cannot be
limited merely to determining whether international law abstractly permits differentiation between
citizens and foreigners. Where international law allows a particular right to be restricted
specifically in relation to foreigners, not only the differentiation itself but also the conditions,
safeguards, and grounds for limitation attached to such differentiation in international law must be

incorporated into constitutional review under Article 16.

It should be particularly emphasized that even where the Constitution does not explicitly
provide a special limitation ground for a particular right, if a certain ground for restriction
originates solely from international law and constitutes a limitation specific to foreigners, that
ground must nevertheless be taken into account constitutionally within the framework of Article
16. This is because Article 16 serves precisely as the constitutional basis for regulating the
distinction between foreigners and citizens within the context of international law. Accordingly, in
interventions specific to foreigners, such as deportation, administrative detention, or refusal of
entry, it is not sufficient to consider only the specific limitation grounds expressly stated in the
constitutional text. The grounds, safeguards, and standards developed in international law in these

areas must also become part of constitutional review through Article 16.



At this point, the jurisprudence of the European Court of Human Rights assumes particular
importance. Measures such as deportation, refusal of residence permits, administrative detention,
and similar practices are frequently brought before the Court, which examines such interferences
primarily within the framework of Articles 3, 5, and 8 of the European Convention on Human
Rights. Moreover, the Court has developed a rich body of case law concerning criteria such as the
requirements of a democratic society, the necessity of the interference, the prevention of
arbitrariness, procedural safeguards, and the severity of the interference. In this respect, it cannot
be argued that the criteria contained in Article 13 are entirely foreign to international law. On the
contrary, many of the standards reflected in Article 13, such as the essence of the right, necessity,
proportionality, and safeguards against arbitrariness, also find their counterparts in international
law and particularly in the jurisprudence of the European Court of Human Rights, albeit expressed

through different conceptual vocabularies.

This raises an important question: if some of the criteria set out in Article 13 already exist in
international law, what then is the independent function of Article 13? The study also addresses
alternative answers to this question. According to one possible interpretation, Article 13 ensures
that limitation standards that also exist in international law are applied at the constitutional level as
part of a general and common limitation regime, while Article 16 adds an additional normative
dimension to this regime with respect to limitations specific to foreigners. According to another
interpretation, Article 13 establishes the general and minimum framework of constitutional review,
whereas Article 16 becomes operative only in cases of foreigner-specific limitations, rendering the
special grounds and safeguards derived from international law constitutionally visible and
applicable. From this perspective, Articles 13 and 16 should not be understood as provisions that
merely repeat the same rule, but rather as two complementary constitutional layers operating on

different normative planes.

This distinction may also be clarified by considering the nature of the rights concerned. In
relation to rights granted exclusively to citizens, the function of Article 16 is to determine whether
international law prevents such rights from being denied entirely to foreigners. Conversely, where
rights may be restricted specifically in relation to foreigners, the grounds for limitation and the
safeguards must be assessed within the framework of Article 16. If a right is recognized equally for
both citizens and foreigners but the legislature introduces an additional restriction applicable only

to foreigners, then the constitutional review under Article 16 must examine whether such



differentiation has a basis in international law. If no such basis exists, the constitutional legitimacy

of the restriction becomes questionable.

In conclusion, this presentation argues that the relationship between Articles 13 and 16 of
the Constitution should be understood not through an exclusionary interpretation but through a
functional and complementary one. Within this framework, it is not possible to exclude Article 13
entirely from the constitutional assessment of limitations concerning foreigners. At the same time,
Article 16 cannot be regarded merely as a symbolic provision acknowledging inequality; rather, it
performs a specific normative function by incorporating into constitutional review the grounds and
safeguards through which international law recognizes limitations specific to foreigners. Adopting
such an approach may contribute to a more coherent, systematic, and internationally consistent
understanding of the constitutional regime governing the limitation of the fundamental rights and

freedoms of foreigners.

Keywords: Articles 13 and 16 of the Turkish Constitution, fundamental rights of foreigners,
limitation of fundamental rights, international law and constitutional review, functional

interpretation.



YABANCILARIN SINIR DISI EDILMESINDE ANAYASA MAHKEMESININ OZENLI
INCELEME YAKLASIMININ EVRIMIi

Dr. Ogr. Uyesi Didem ERDOGAN*

Ozet: Devletlerin egemenlik yetkilerinin dogal bir uzantisi olarak kabul edilen yabancilar1 sinir
dis1 etme yetkisi, modern insan haklari hukukunun gelisimiyle birlikte mutlak bir nitelik
tasimaktan uzaklagmistir. Bu yetkinin kullanimu, bireylerin bagta yasam hakki, iskence yasagi, 6zel
ve aile hayatina saygi hakki olmak iizere Anayasa ve uluslararasi sozlesmelerle giivence altina
alinan temel hak ve ozgiirliikleriyle dogrudan kesismekte ve bu noktada hassas bir denge
kurulmasini zorunlu kilmaktadir. Tiirkiye’de 2010 yilinda bireysel bagvuru yolunun anayasal bir
hak olarak taninmasi bu dengenin yargisal denetim yoluyla kurulmasinda bir déntim noktasi tegkil
etmistir. Bu tarihten itibaren Anayasa Mahkemesi, simir disi etme kararlarina karsi yapilan
bagvurularda idarenin genis takdir yetkisinin keyfi kullanimini &nlemek ve hak ihlallerini
engellemek amaciyla  “Ozenli  inceleme”  olarak adlandirilan ve  Anglosakson
hukukundaki “scrupulous scrutiny” (veya bazen “diligent review” olarak da anilan) standardiyla
biiyiik paralellikler gosteren bir denetim yaklasimi gelistirmisti. Bu teblig, Anayasa
Mahkemesinin 6zenli inceleme yaklasiminin hukuki temellerini, ictihatlar 1s181ndaki evrimini ve
idari pratikler tizerindeki doniistiiriicii etkilerini kapsamli bir gsekilde analiz etmeyi

amaclamaktadir.

Ozenli inceleme, klasik bir hukuka uygunluk denetiminin formel simrlarinin Stesine
gecerek Anayasa’nin 13. maddesinde diizenlenen 6lciiliiliik ilkesinin tiim unsurlarini (elveriglilik,
gereklilik ve orantililik) merkeze alan, hak odakli ve derinlemesine bir denetimi ifade etmektedir.
Mahkeme, bu yaklasim cercevesinde sinir dig1 kararlarina temel olugturan kamu diizeni veya ulusal
giivenlik gibi soyut gerekcelerin Otesine gecerek her somut olayin kendine 6zgii kosullarini
titizlikle incelemektedir. Biitiinciil bir degerlendirmenin temel taglarim1 bagvurucunun yasi, saglik
durumu, aile baglarinin giicii, Tiirkiye’de kalis siiresi ve iilkeye olan sosyal entegrasyon diizeyi,
geri gonderilecegi ililkede kendisini bekleyen yasamsal riskler ve &zellikle ¢ocuklarin varligi

halinde ¢ocugun {istiin yarar gibi kriterler olusturmaktadir.

* Siilleyman Demirel Universitesi Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dali Ogretim Uyesi, Isparta, Tiirkiye,
didemerdogan@sdu.edu.tr, ORCID: 0000-0003-4007-5675.
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Anayasa Mahkemesi kararlarinin kronolojik analizi, 6zenli inceleme yaklasiminin zaman
icerisinde dinamik bir evrim gecirdigini ortaya koymaktadir. Bireysel basvurunun ilk yillarinda
daha ¢ok idarenin iglem tesis ederken usul kurallarina riayet edip etmedigine odaklanan sinirh bir
denetim egilimi gozlemlenirken, 6zellikle son yillarda Mahkemenin denetim yogunlugunu 6nemli
Olciide artirdig1 goriilmektedir. Bu doniistimle birlikte inceleme, kararin maddi esasina inen,
idarenin ileri siirdiigii gerekcelerin somut delillerle desteklenip desteklenmedigini sorgulayan ve
bireyin haklarina yonelik miidahalenin agirligin1 kamu yarari ile karsilastiran yogunlagtirilmig bir
nitelik kazanmigtir. Bu cercevede idari gozetim gibi 6zgiirliigii kisitlayici tedbirlerin keyfiliginin
onlenmesi, sinir dis1 kararina karsi askiya alici etkiye sahip etkili bir yargisal basvuru yolunun
giivence altina alinmasi ve yasam hakki veya iskence yasaginin ihlal edilecegi iilkelere geri
gondermelerin mutlak surette engellenmesi, Anayasa Mahkemesinin 6zenli incelemesinin odak

noktalar1 haline gelmistir.

Anahtar Kelimeler: Anayasa Mahkemesi, yabancilarin haklari, geri gonderme yasagi, sinir disi

etme, 0zenli inceleme, bireysel bagvuru, temel haklar ve hiirriyetler, dl¢iiliiliik ilkesi

THE EVOLUTION OF THE CONSTITUTIONAL COURT’S SCRUTINIZING
APPROACH IN THE DEPORTATION OF FOREIGNERS

Abstract: The authority to expel foreigners, which is considered a natural extension of the
sovereign powers of states, has moved away from being absolute with the development of modern
human rights law. The exercise of this power directly intersects with fundamental rights and
freedoms guaranteed by the Constitution and international treaties, primarily the right to life, the
prohibition of torture, and the right to respect for private and family life, necessitating the
establishment of a delicate balance at this point. The recognition of individual application as a
constitutional right in Turkey in 2010 marked a turning point in establishing this balance through
judicial review. Since then, the Constitutional Court has begun to develop an approach in its
decisions on individual applications against deportation orders that it refers to as “scrupulous
review” and which bears great parallels to the “scrupulous scrutiny” (also known as “diligent
review”) standard in Anglo-Saxon law, with the aim of preventing the arbitrary use of the
administration's broad discretionary power and preventing rights violations. This paper aims to

comprehensively analyze the legal foundations of the Constitutional Court's careful review
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approach, its evolution in light of case law, and its transformative effects on administrative

practices.

Scrupulous review goes beyond the formalistic limits of a classic legality review, focusing
on all elements of the principle of proportionality set forth in Article 13 of the Constitution
(suitability, necessity, and proportionality) and representing a rights-based and in-depth review.
Within this approach, the Court goes beyond the abstract grounds on which the expulsion decision
is based, such as public order or national security, and meticulously examines the specific
circumstances of each individual case. Criteria such as the applicant’s age, health status, strength of
family ties, length of stay in Turkey, level of social integration in the country, the existential risks
awaiting them in the country of return, and, particularly where children are involved, the best

interests of the child, form the cornerstones of this comprehensive assessment.

A chronological analysis of Constitutional Court decisions reveals that the careful review
approach has undergone a dynamic evolution over time. While in the early years of individual
applications, a limited review tendency focused primarily on whether the administration complied
with procedural rules when establishing proceedings, it is evident that the Court has significantly
increased the intensity of its review, particularly in recent years. Along with this transformation, the
review has taken on an intensified character, delving into the substantive basis of the decision,
questioning whether the reasons put forward by the administration are supported by concrete
evidence, and weighing the severity of the interference with the individual's rights against the
public interest. In this context, preventing the arbitrariness of freedom-restricting measures such as
administrative detention, ensuring an effective judicial remedy with suspensive effect against
deportation decisions, and absolutely preventing returns to countries where the right to life or the
prohibition of torture would be violated have become the focal points of the Constitutional Court's

careful review.

Keywords: Constitutional Court, rights of foreigners, prohibition of refoulement, deportation,
scrupulous review, individual application, fundamental rights and freedoms, principle of

proportionality
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MODERN KOLELIK VE YABANCILAR HUKUKU ILiSKiSi
(TURK YABANCILAR HUKUKU CERCEVESINDE)

Dr. Ogr. Uyesi Deniz Defne KIRLI AYDEMIR*

Ozet: Politik, cevresel, ekonomik ve sosyal faktorler, gociin en temel sebepleri arasinda
gosterilebilir. Gog, her ne kadar mevcut iilke sartlarindan kacarak icinde bulunulan durumdan
kurtulma veya kisinin kendisine yonelik bir tehdidi bertaraf etme amaci tasisa da nihayetinde bu
siire¢ ve siirecin sonuclari, her zaman 6ngoriilebilir, mutlu ve adil bir sekilde sonu¢clanmamaktadir.
Ozellikle gé¢ yollarinda yasanan istismar vakalar ve is giicii sémiiriisii ve ortaya ¢ikan modern
kolelik olgusu, hem ulusal hem uluslararas: hukukun temel konularindan birini teskil etmektedir.
Bu agidan goc olgusu ve sonuclari, ceza hukuku, insan haklar1 hukuku, devletler genel hukuku ve

yabancilar hukuku gibi bir¢ok disiplinin kesisme noktasinda yer alir.

Oncelikle modern kolelik kavramum ve bu kavramin hukuki gercevesini ¢izmek
gerekmektedir. Modern kolelik; bireyin tehdit, cebir, bor¢landirma, hukuki statii baskis1 veya fiili
bagimhlik yoluyla 6zgiir iradesi disinda ¢alistirilmasi ve somiiriilmesi olarak tanimlanabilir. ILO
ve UNODC raporlarinda modern kéleliligin; zorla calistirma, borg esareti, ev ici kdlelik ve insan
ticareti gibi pratikleri kapsayan {ist bir kavram olarak ele alindig1 goériilmektedir. Bu noktada
modern kolelik; hukuki ve ekonomik bagimlilhk yaratmasi, en yaygin olarak gocmen isciler
tizerinde goriiniir hale gelmesi ve devletlerin yalnizca cezalandirma degil, 6nleme ve koruma
yiikiimliiliiklerinin de giindeme geldigi bir alandir. Bu baglamda, ILO tarafindan hazirlanan
uluslararasi sozlesmelerin, Palermo Protokolii’niin, ILO & UNODC raporlarinin, uluslararasi
insan haklar belgelerinin, ilgili ulusal diizenlemelere ek olarak yabanci ¢alisanlarin haklarinin

korunmasi bakimindan énemi biiytiktiir.

Modern kolelik ve insan ticareti kavraminin, yabancilar hukuku iizerinden
degerlendirilmesinin bir¢ok nedeni bulunmaktadir. Ciinkii konu, yabancilar hukuku bakimindan,
go¢ olgusu ve modern kolelik baglaminda, yabancinin hukuki statiisiinde var olan kirilganliklardan
beslenmektedir. Nitekim, yabancilar hukukundaki statii belirsizlikleri, ¢calisma izni diizenlemeleri,
tilkede yasal olarak ikamet edilip edilemeyecegi, sinir disi edilme riskleri ve yabancilarin

bulunduklar: devlete kars: hak iddiasinda bulunup bulunamayacaklar: gibi pek ¢cok durum, zaman

* Sakarya Universitesi Hukuk Fakiiltesi Ogretim Uyesi, Milletleraras1 Ozel Hukuk Anabilim Dali Ogretim Uyesi,
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zaman yabancilar agisindan sistematik bir hak ihlali alan1 yaratmaktadir. Bu baglamda, diizensiz
gocmen, sinir disi edilme korkusu yasamakta; eger calisma izni yoksa kayit disi istihdama dahil
olmakta, kendisine yonelik bir sikayetin varligi halinde deport riski tasidig igin sessiz kalmakta ve
biitiin bunlarin hepsi yabancinin zorla galistirilmasi ve is giicii sémiiriisii sonucunu dogurmaktadir.
Bu gibi durumlarin hemen hepsi aslinda modern kélelik olarak ifade edilen kavramin icinde yer
almakta; yabancilar hukuku baglaminda ikamet ve calisma izinleri ile uluslararasi koruma

basvurusu ve gecici koruma statiisiinii ilgilendirmektedir.

Yabancilar Hukuku, bireyin iilkede bulunma ve calisma kosullarim belirleyen temel
alandir. Dolayisiyla ikamet izni, calisma izni ve sinir disi edilme rejimi, yabancilarin giinliik
yasamini dogrudan etkileyen araglardir. Diizensiz statiide bulunan yabancilar, ¢alisma izni
igverene baglh olan yabanci isgiler ve gecici koruma altindaki kisiler, modern kolelik riskine en
acik gruplar arasindadir. Ciinkii yabancinin hukuki statiisii, isveren karsisinda pazarlik giiciinii
ortadan kaldirmakta, modern kolelik benzeri uygulamalarin goériinmez hale gelmesine neden
olmaktadir. Tiirkiye’de yabancilarin ¢alismasi, biiyiik olgiide calisma izni rejimine baghdir.
Calisma izninin isverene bagimli olmasi, isverenin fiili hakimiyetini artirmakta; iscinin is
degistirme Ozgiirliigiinii kisitlamaktadir. Asir1 calisma saatleri, pasaporta el konmasi, tehdit ve
siddet, modern kolelik gostergeleridir. Modern kélelik, bu yoniiyle, yabancilar hukukunda
ongoriilen statii rejimlerinin daha insan haklar1 odakli olarak diizenlenmesi ihtiyacin1 da ortaya

koymaktadir.

Tiirk hukuk uygulamasinda Yargitay’in modern kolelik kavramina yaklasimi, yabancilarin
calisma izninin bulunmamasinin, pasaportlarina el konulmasinin, tehdit ve zorlamayla
calistirilmasinin, insan ticareti ve zorla ¢alisgtirma sucunun unsurlarini olusturdugunu kabul

etmektedir.

Tiirk hukukunda, bireysel bagvurular yoluyla Anayasa Mahkemesi, insan ticareti ve zorla
calistirma iddialarini insan onuru, kisi 6zgiirliigii ve giivenligi baglaminda ele almaktadir. Anayasa
Mahkemesi’nin bu konudaki ictihadi, modern kéleligin yalnizca cezai degil, idari ve yapisal bir

insan haklar1 sorunu oldugu yoniindedir.

Avrupa Insan Haklar1 Mahkemesi, modern kolelik kavramim bazi kararlarinda acikca ele
almis ve konuyu, Avrupa Insan Haklari Sézlesmesi’nin 4. maddesinin ihlali olarak

degerlendirmistir. Bu baglamda devletlerin, yalnizca ceza normlari1 koymasinin yeterli olmadigini;
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etkili koruma mekanizmalan gelistirme yiikiimliiliigline vurgu yapmistir. Sonug¢ olarak
yabancilarin hukuki statiisii, modern kolelikte belirleyici rol oynamakta ve sucun islenmesini

kolaylastiran bir etken olarak ortaya ¢ikmaktadir.

Modern kolelikle miicadele, yalmzca insan ticareti sucunun cezalandirilmasiyla sinirh
kalmamalidir. Yabancilarin ikamet, calisma ve sinir disi edilme rejimlerinin insan haklar1 merkezli
bir bigcimde yeniden yapilandirilmas: gerekmektedir. Yabancilar hukuku, modern kolelikle

miicadelede 6nleyici, koruyucu ve giiclendirici bir ara¢ olarak yeniden konumlandirilmalidir.

Bu teblig kapsaminda modern kélelik kavraminin, yabancilar hukuku ile iliskisi, Tiirk
mahkeme kararlar1 ve Avrupa Insan Haklar1 Mahkemesi kararlar 1s1g1nda degerlendirme konusu

yapilacaktir.

Anahtar Kelimeler: Yabancilar Hukuku, Modern Kélelik, Insan Haklari, Avrupa Insan Haklar

Sozlesmesi (ATHS), Go¢, Calisma Hakki

THE RELATIONSHIP BETWEEN MODERN SLAVERY AND IMMIGRATION LAW:
WITHIN THE FRAMEWORK OF TURKISH FOREIGNERS LAW

Abstract: Political, environmental, economic, and social factors can be considered among the
primary causes of migration. Although migration often aims to escape unfavorable conditions in
the country of origin or to eliminate threats faced by individuals, the process and its consequences
do not always result in predictable, positive, or fair outcomes. In particular, cases of exploitation
along migration routes, labor exploitation, and the emergence of modern slavery constitute one of
the core concerns of both national and international law. In this respect, migration and its
consequences lie at the intersection of several legal disciplines, including criminal law, human

rights law, public international law, and immigration (aliens) law.

First, it is necessary to define the concept of modern slavery and outline its legal
framework. Modern slavery may be defined as the exploitation and forced labor of an individual
against their free will through threats, coercion, debt bondage, pressure arising from legal status, or
de facto dependency. Reports prepared by the International Labour Organization (ILO) and the
United Nations Office on Drugs and Crime (UNODC) consider modern slavery as an umbrella

concept that encompasses practices such as forced labor, debt bondage, domestic servitude, and
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human trafficking. In this respect, modern slavery is an area characterized by the creation of legal
and economic dependency, its frequent visibility among migrant workers, and the emergence of
state obligations not only to punish but also to prevent and protect. In this context, international
conventions prepared by the ILO, the Palermo Protocol, ILO and UNODC reports, international
human rights instruments, and relevant national regulations are of great importance for the

protection of the rights of foreign workers.

There are several reasons why the concepts of modern slavery and human trafficking
should be examined through the lens of immigration law. Within the framework of migration and
modern slavery, the issue largely stems from the vulnerabilities inherent in the legal status of
foreigners. Indeed, uncertainties regarding legal status in immigration law, regulations concerning
work permits, the legality of residence in the host country, the risk of deportation, and the question
of whether foreigners can assert claims against the state often create a systematic area of rights
violations for migrants. In this regard, irregular migrants often experience the fear of deportation; if
they do not possess a work permit, they become part of informal employment; and when they face
exploitation, they frequently remain silent due to the risk of deportation in the event of a complaint.
All these factors lead to forced labor and labor exploitation. Almost all such situations fall within
the scope of what is described as modern slavery and are closely related to issues such as residence
and work permits, applications for international protection, and temporary protection status within

the framework of immigration law.

Foreigners Law constitutes the primary legal field determining the conditions under which
individuals may reside and work within a country. Therefore, residence permits, work permits, and
deportation regimes are instruments that directly affect the daily lives of foreigners. Irregular
migrants, foreign workers whose work permits are dependent on their employers, and individuals
under temporary protection are among the groups most vulnerable to modern slavery. This is
because the legal status of the foreigner weakens their bargaining power vis-a-vis the employer and
causes practices resembling modern slavery to become invisible. In Tiirkiye, the employment of
foreigners is largely dependent on the work permit regime. The fact that work permits are tied to
the employer increases the employer’s de facto control and restricts the worker’s freedom to
change jobs. Excessive working hours, confiscation of passports, threats, and violence are among
the indicators of modern slavery. In this respect, modern slavery also reveals the need to restructure

the status regimes provided under immigration law in a more human-rights-oriented manner.
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In Turkish legal practice, the approach of the Court of Cassation (Yargitay) to the concept
of modern slavery recognizes that the absence of a work permit, the confiscation of passports, and
the use of threats and coercion to force individuals to work may constitute the elements of the

crimes of human trafficking and forced labor.

Within the Turkish legal system, the Constitutional Court, through individual applications,
examines allegations of human trafficking and forced labor within the framework of human dignity
and the right to liberty and security. The case law of the Constitutional Court indicates that modern
slavery should be considered not only as a criminal issue but also as an administrative and

structural human rights problem.

The European Court of Human Rights has explicitly addressed the concept of modern
slavery in several judgments and has evaluated the issue as a violation of Article 4 of the European
Convention on Human Rights. In this context, the Court emphasizes that it is not sufficient for

states merely to enact criminal norms; they must also develop effective protection mechanisms.

In conclusion, the legal status of foreigners plays a decisive role in modern slavery and
emerges as a factor facilitating the commission of the crime. The fight against modern slavery
should not be limited to the punishment of the crime of human trafficking. The regimes governing
the residence, employment, and deportation of foreigners must be restructured in a human-rights-
centered manner. Immigration law should be repositioned as a preventive, protective, and

empowering instrument in the fight against modern slavery.

Within the scope of this paper, the relationship between the concept of modern slavery and
immigration law will be examined in light of Turkish court decisions and the case law of the

European Court of Human Rights.

Keywords: Law of Foreigners, Modern Slavery, Human Rights, European Convention on Human

Rights (ECHR), Migration, Right to Work
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DIJITAL GOC YONETIMINDE ALGORITMIK KARAR ALMA SURECLERININ
IDARI iSLEM TEORIiSi ACISINDAN DEGERLENDIRILMESi

Dr. Ogr. Uyesi Rukiye KAHYA*

Ozet: Son yillarda go¢ yonetiminde yapay zeka (YZ) destekli dijital teknolojilerin ve algoritmik
karar alma sistemlerinin kullanimi hizla artmaktadir. Sinir kontrolii, vize siireclerinde yapilan
degerlendirmeler, siginma bagvurularinin degerlendirilmesi gibi alanlarda idareler giderek daha
fazla veri temelli ve otomatik karar sistemlerinden yararlanmaktadir. Bu gelisme ile birlikte klasik
idare hukuku kavramlarinin yeniden degerlendirilmesi gerekliligi dogmaktadir. Bu kapsamda
ozellikle idari islemin unsurlari, idarenin takdir yetkisi ve yargisal denetim ilkeleri bakimindan

algoritmik karar alma siireglerinin hukuki niteliginin incelemesi 6nem arz etmektedir.

Go¢ hareketlerinin artmasi ve uluslararasi dolasimin hizlanmasi, devletlerin go¢
yonetiminde yeni teknolojilere yonelmesine neden olmustur. Ozellikle biiyiik veri analizleri,
biyometrik veri sistemleri ve yapay zeka destekli karar mekanizmalari, yabancilara iliskin idari
islemlerin tesisinde giderek daha fazla kullanilmaktadir. Bu baglamda vize bagvurularinin
degerlendirilmesi, sinir giivenligi risk analizleri ve siginma taleplerinin 6n incelemeleri ¢ogu
zaman algoritmik sistemler tarafindan gerceklestirilmektedir. Ancak bu tiir sistemlerin kullanimu,
konunun klasik idare hukuku ilkeleri bakimindan tartisilmasini beraberinde getirmektedir.
Algoritmalarin verdigi kararlarin hukuki niteligi, yargisal denetime tabi tutulup tutulmayacagi

sorular1 onem kazanmaktadir.

Dijital go¢ yonetimi, go¢ hareketlerini diizenlemek amaciyla veri analitigi, biyometrik
sistemler ve algoritmik karar mekanizmalarindan yararlanilmasi anlamina gelmektedir.
Giinlimiizde bircok devlet, go¢ yonetiminde dijital veri sistemlerini kullanmaktadir. Bu sistemler,
risk profili olusturma ve basvurularin otomatik degerlendirilmesi gibi siireclerde idareye 6nemli
kolayliklar saglamaktadir. Bununla birlikte dijital gb¢ yonetimi, idarenin karar alma siirecinin
onemli 6lciide otomasyon sistemlerine devredilmesi sonucunu dogurmaktadir. Bu durumda idari

kararlarin hukuki sorumluluguna iliskin bir belirlemeye gitmek gerekmektedir.

Algoritmik karar alma, belirli veri setleri {izerinden otomatik analiz yaparak idari kararlarin

olusturulmasina katki saglayan dijital sistemleri ifade etmektedir. Gé¢ yonetiminde algoritmalar

* Siileyman Demirel Universitesi Hukuk Fakiiltesi, idare Hukuku Anabilim Dali Ogretim Uyesi, Isparta, Tiirkiye,
rukiyekahya@sdu.edu.tr, ORCID: 0000-0003-2487-6747.
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genellikle; vize bagvurularinin risk analizine tabi tutulmasi, simir gecislerinde giivenlik
degerlendirmesi yapilmasi, siginma bagvurularinin 6n incelemesi ve diizensiz goc riskinin tahmin
edilmesi gibi alanlarda kullanilmaktadir. Béylece bu sistemler sayesinde ¢ok sayida bagvurunun
kisa siirede degerlendirilmesine olanak saglanmaktadir. Ancak algoritmalarin kullandig1 veri
setlerinin seffaf olmamasi ve karar siireclerinin cogu zaman agiklanamamasi, hukuki agidan

sorunlara yol agmaktadir.

Idari islemler, idarenin kamu giiciine dayanarak tek tarafli irade agiklamasiyla hukuki
sonu¢ doguran islemleridir. Algoritmik karar mekanizmalar s6z konusu oldugunda, idari islemin
unsurlar bakimindan baz1 sorunlar ortaya ¢ikmaktadir. ilk 6nemli husus, idari islemlerde aranan
islemin yetkili makam tarafindan tesis edilmesi unsurunun, algoritmik karar sistemlerinde kararin
onemli bir kisminin yazihm tarafindan olusturulmasi nedeniyle idarenin mi yoksa algoritmik

sistemin mi sorumluluk alanina girecegi hususudur.

Ote yandan idari islemlerin hukuka uygun olmasi icin gerekcelerinin acik sekilde ortaya
konulmas1 gerekir. Ancak algoritmik sistemler ¢ogu zaman “kara kutu” niteligi tasimakta ve

kararin hangi kriterlere gore verildigi tam olarak aciklanamamaktadir.

Goc¢ yonetiminde idare genellikle genis bir takdir yetkisine sahiptir. Bununla birlikte
algoritmalarin kullanilmasi, takdir yetkisinin fiilen teknik sistemlere devredilmesi sonucunu

dogurabilir.

Algoritmik karar alma siireglerinin en 6nemli hukuki sorunlarindan birisi de islemlere karsi
yargisal denetimin nasil gerceklestirilecegidir. Idari islemlerin yargisal denetiminde mahkemenin,
islemin dayandig: gerekceleri ve veri setlerini inceleyebilmesi gerekir. Ancak dijital sistemlerin

teknik ve karmasik olmasi, s6z konusu degerlendirme siireclerini zorlastirmaktadir.

Dijital goc¢ yonetimi yalnizca teknik bir mesele degil, aym zamanda temel hak ve
ozgiirliiklerle yakindan iligkili islemlerdir. Bu siirecin seffaf yiiriitiilmemesini, ayrimcilik yaratan
veri sistemlerinin kullanilmasi riskini, kisisel verilerin ihlali riskini ortadan kaldiracak

diizenlemeler yapilmasi zorunludur.

Dijital teknolojilerin g6¢ yonetiminde kullanilmasi, idareye ©nemli avantajlar
saglamaktadir. Ancak algoritmik karar alma sistemleri, klasik idare hukuku kavramlarinin yeniden

degerlendirilmesini zorunlu kilmaktadir. Bu nedenle algoritmik gé¢ y6netimi uygulamalarinin

19



hukuki cercevesinin acik sekilde belirlenmesi ve bireylerin temel haklarim1 koruyacak denetim

mekanizmalarinin gelistirilmesi gerekmektedir.

Anahtar Kelimeler: Yabancilar hukuku, idare hukuku, algoritmik karar alma, dijital gog

yonetimi, idari islem

EVALUATION OF ALGORITHMIC DECISION-MAKING PROCESSES IN DIGITAL
MIGRATION MANAGEMENT FROM THE PERSPECTIVE OF THE THEORY OF
ADMINISTRATIVE ACTS

Abstract: In recent years, the use of artificial intelligence (AI)-supported digital technologies and
algorithmic decision-making systems in migration management has increased rapidly. Public
authorities increasingly rely on data-driven and automated decision-making systems in areas such
as border control, visa evaluation procedures, and the assessment of asylum applications. These
developments necessitate a reconsideration of classical concepts of administrative law. In this
context, it becomes particularly important to examine the legal nature of algorithmic decision-
making processes in terms of the elements of administrative acts, the discretionary power of the

administration, and the principles of judicial review.

The increase in migration movements and the acceleration of international mobility have
led states to adopt new technologies in migration governance. In particular, big data analytics,
biometric data systems, and artificial intelligence-supported decision mechanisms are increasingly
used in the establishment of administrative acts concerning foreigners. In this context, the
evaluation of visa applications, security risk assessments at borders, and the preliminary
examination of asylum claims are often carried out through algorithmic systems. However, the use
of such systems raises important discussions in terms of classical principles of administrative law.
The legal nature of decisions produced by algorithms and whether such decisions are subject to

judicial review have therefore gained increasing significance.

Digital migration management refers to the use of data analytics, biometric systems, and
algorithmic decision-making mechanisms to regulate migration movements. Today, many states
employ digital data systems in migration governance. These systems provide significant
administrative advantages in processes such as the creation of risk profiles and the automated
evaluation of applications. Nevertheless, digital migration management may also lead to the

delegation of a substantial part of the administrative decision-making process to automated
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systems. In this context, it becomes necessary to determine the legal responsibility for such

administrative decisions.

Algorithmic decision-making refers to digital systems that contribute to the formation of
administrative decisions by conducting automated analyses based on specific datasets. In
migration governance, algorithms are generally used in areas such as risk analysis of visa
applications, security assessments at border crossings, preliminary examination of asylum
applications, and the prediction of irregular migration risks. These systems enable the rapid
evaluation of a large number of applications. However, the lack of transparency in the datasets used
by algorithms and the often opaque nature of their decision-making processes create significant

legal concerns.

Administrative acts are unilateral acts of the administration that produce legal
consequences through the exercise of public authority. When algorithmic decision-making
mechanisms are involved, certain issues arise regarding the classical elements of administrative
acts. One of the primary concerns relates to the requirement that administrative acts must be issued
by a competent authority. In algorithmic decision systems, however, a substantial part of the
decision may be generated by software, raising the question of whether responsibility lies with the

administration itself or with the algorithmic system.

Moreover, for administrative acts to be lawful, their reasoning must be clearly stated.
However, algorithmic systems often operate as “black boxes,” making it difficult to fully explain

the criteria on which a decision is based.

In migration governance, the administration generally enjoys broad discretionary powers.
Nevertheless, the use of algorithms may result in the de facto delegation of such discretionary

powers to technical systems.

One of the most significant legal challenges concerning algorithmic decision-making
processes relates to how judicial review of such decisions can be conducted. In order to review
administrative acts, courts must be able to examine the reasons and datasets upon which a decision
is based. However, the technical and complex nature of digital systems may significantly

complicate such evaluations.
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Digital migration management is not merely a technical issue; it is also closely related to
fundamental rights and freedoms. Therefore, it is essential to establish legal safeguards that prevent

non-transparent processes, reduce the risk of discriminatory datasets, and protect personal data.

While the use of digital technologies in migration management provides important
advantages for public administrations, algorithmic decision-making systems also require a
reconsideration of classical concepts of administrative law. For this reason, the legal framework
governing algorithmic migration management must be clearly defined, and effective oversight

mechanisms must be developed to ensure the protection of fundamental rights.

Keywords: Migration law, administrative law, algorithmic decision-making, digital migration

management, administrative act.
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ANAYASA MAHKEMESIi’NiN ABULIKEMU HELILI KARARININ GERIi
GONDERMEME iLKESi KAPSAMINDA iNCELENMESIi

Doc. Dr. Ebru SENSOZ MALKOGC*

Evrim UZUN*

Ozet: Yabancilarin simir disi edilmesine iliskin is ve islemler devletlerin egemenlik yetkisi
kapsaminda yer almakla birlikte, bu yetkinin kullamimi ulusal ve uluslararas1 insan haklari
hukukunun 6ngordiigii ilke ve siirlamalara tabidir. Bu baglamda geri gondermeme ilkesi,
bireylerin yasam hakki ile “igkence ve insanlik dis1 veya onur kirici ceza veya muamele yasaginin
korunmasini amaclayan temel giivencelerden biri olarak kabul edilmektedir. Tiirkiye’de s6z
konusu ilke, taraf olunan uluslararasi sézlesmelerin yani sira 6458 sayili Yabancilar ve Uluslararasi
Koruma Kanunu ile giivence altina alinmistir. Bu calisma, Anayasa Mahkemesi(AYM)’nin 13
Mayis 2025 tarihli Abulikemu Helili Kararini incelemeyi amaglamaktadir. Calismada karar,
ozellikle yasam hakki ile iskence ve insanlik dis1 veya onur kirici ceza veya muamele yasagi
cercevesinde degerlendirilmekte; ayrica geri gondermeme ilkesinin anayasal niteligi ve kapsami
analiz edilmektedir. inceleme sonucunda s6z konusu kararin, sinir disi islemlerinde insan haklari
standartlarinin uygulanmasi ve geri gondermeme ilkesinin anayasal giivenceler cercevesinde

yorumlanarak korunmasi bakimindan énemli bir ictihat olusturdugu sonucuna ulasilmaktadir.

Simir dis1 etme islemi uluslararasi hukukta devletlere taninmis olan ve devletlerin
tilkelerinde bulunan yabancilan iilke sinirlarinin disina ¢ikarmasina imkan taniyan hukuki bir
miiessesedir. Her iilkenin, egemenlik haklarina dayal olarak sinirlar icinde bulunan yabancilari,
kamu diizeninin ve kamu giivenliginin korunmasi gibi gerekcelerle, rizas1 aranmadan iilke disina
cikarma yetkisi bulunmaktadir. Ancak bu yetki mutlak degildir. Kisinin sinir dis1 edilmesi ile
birlikte yasaminin ya da fiziksel biitiinliigiiniin tehlikeye girmesi durumunda devletin bu islemi
gerceklestirmesi uluslararasi insan haklar1 hukukuna aykirilik tegkil edecektir. Geri géndermeme
ilkesi, kendi tilkelerindeki olumsuz bazi kosullardan kacgarak giivenli bir iilkede yasamak isteyen
yabancilar i¢in koruma saglayan bir uluslararasi hukuk ilkesidir. Bagvurucu hakkinda Tiirkiye’de

bulunan idari makamlar tarafindan sinir disi1 etme karar1 verilmistir. Basvurucu, sinir disi etme

* Istanbul Ticaret Universitesi Hukuk Fakiiltesi Milletleraras1 Ozel Hukuk Ana Bilim Dali Ogretim Uyesi, Istanbl,
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karar verilmesi nedeniyle gonderilecegi iilkede yasaminin tehlikeye girecegini ve koti
muameleye maruz kalacagini, esiyle cocugu Tiirkiye’de uzun dénem ikamet izni ile kaldig1 icin
sinir dis1 edilmesi halinde aile biitiinliigiiniin bozulacagin ileri siirerek s6z konusu isleme karsi
yargl yoluna basvurmus; Idare Mahkemesince davamn kesin olarak reddine karar verilmistir.
Bagvurucu AYM’ye bireysel bagvuruda bulunmustur. AYM kararinda, sinir disi etme islemi
nedeniyle yasam hakki ve kétli muamele yasaginin ihlal edildigi sonucuna varilmis olup; aile
hayatina saygi hakki yoniinden ayrica inceleme yapilmasina gerek olmadigina karar vermistir.
AYM, bir kisinin sinir dis1 edilmesi halinde gonderilecegi tilkede gercek ve ciddi bir risk bulunmasi
halinde bu islemin uygulanmasinin Anayasanin 17. maddesi ile bagdasmayacagini vurgulamistir.
AYM, idari makamlarin ve derece mahkemelerinin basvurucunun iddialarini yeterli derecede
inceleyip incelemedigini degerlendirmis ve sinir dig1 kararinin uygulanmasi halinde bagvurucunun
karsilasabilecegi risklerin ayrintili sekilde arastirllmasi gerektigini vurgulamistir. Bu baglamda
basvurucunun kisisel durumu, gonderilecegi iilkedeki insan haklar1 kosullar1 ve uluslararasi
raporlar dikkate alinmalidir ancak AYM somut olayda bu incelemenin yapilmadigini tespit etmis
ve ihlalin ortadan kaldirilmasi igin yeniden yargilama yapilmasina karar vermistir. Bu karar,
Tiirkiye’de geri gondermeme ilkesinin anayasal diizeyde korunmasi bakimindan 6énemli bir ictihat
niteligi tasimakta olup; simir disi islemlerinin yalmizca idari bir islem olarak goriilmemesi
gerektigini ortaya koymaktadir. AYM tarafindan s6z konusu sinir disi kararinda bireysel risk
incelemesinin yapilmasi, uluslararasi insan haklar1 raporlarinin dikkate alinmasi, kisinin
gonderilecegi lilkede maruz kalabilecegi muamelenin ayrintili bir sekilde incelenmesi Avrupa
Insan Haklar1 Mahkemesi ictihadiyla da uyumludur. Bu kararin en dikkat gekici yonlerinden biri,
Anayasa Mahkemesinin iilke kosullarina iliskin degerlendirmeye genis yer vermesi ve uluslararasi
insan haklar1 raporlarini ayrintili bir bigcimde incelemis olmasidir. Bu tarz bir inceleme, 6zellikle
etnik veya dini gruplara yonelik sistematik baski iddialarinin bulundugu basvurular agisindan
onem tagimaktadir. AYM oOnceki kararlarinda da uluslararasi raporlara atif yapmis olsa da Anayasa
Mahkemesinin bu kararinda daha ayrntih bir rapor incelemesi gerceklestirmis olmasi,
Mahkemenin geri gondermeme ilkesinin uygulanmasi bakimindan mevcut yaklasimin uluslararasi
insan haklar1 hukukuna daha fazla yaklastigin1 gostermektedir. Ayrica bu karar, uluslararasi
raporlarin geri gondermeme ilkesinin uygulanmasinda énemli bir delil niteligi tasidigini1 da ortaya
koymaktadir. AYM s6z konusu kararda geri gondermeme ilkesini sadece yasam hakki ve kotii

muamele yasagl kapsaminda ele almig; 6zel hayatin korunmasi hakki ve aile hayatina saygi gibi
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diger temel haklar1 incelememistir. Sinir dis1 isleminin kisinin sosyal ve ailevi baglari iizerindeki

etkisinin incelenmemesi kararin gerekcesinin daha giiclii olmasini engelleyen bir unsurdur.

Anahtar Kelimeler: Sinir dis1, Geri géndermeme ilkesi, Yasama hakki, Iskence ve insanlik dist
muamele yasagi, Bireysel bagvuru.

AN ANALYSIS OF THE CONSTITUTIONAL COURT’S ABULIKEMU HELILI
JUDGMENT WITHIN THE SCOPE OF THE PRINCIPLE OF NON-REFOULEMENT
Abstract: While the deportation of foreigners falls within the scope of state sovereignty, the
exercise of this power is subject to the principles and limitations prescribed by national and
international human rights law. In this context, the principle of non-refoulement is recognized as a
fundamental safeguard protecting the right to life and the “prohibition of torture and inhuman or
degrading treatment or punishment”. In Tiirkiye, this principle is guaranteed by international
conventions and the Law on Foreigners and International Protection No. 6458. This study aims to
examine the Constitutional Court’s (TCC) Abulikemu Helili decision, dated May 13, 2025. The
decision is evaluated specifically through the lens of the right to life and the prohibition of ill-
treatment, while the constitutional nature and scope of the non-refoulement principle are also
analyzed. Consequently, it is concluded that this decision constitutes a significant precedent for the
application of human rights standards in deportation proceedings and the interpretation of non-

refoulement within constitutional guarantees.

Deportation is a legal mechanism in international law that allows states to remove
foreigners from their territory. Based on sovereign rights, every state has the authority to remove
foreigners from its borders without their consent for reasons such as the protection of public order
and security. However, this power is not absolute. If deportation endangers an individual’s life or
physical integrity, the execution of the process would violate international human rights law. The
principle of non-refoulement provides protection for foreigners fleeing persecution or life-

threatening conditions.

In the case at hand, a deportation order was issued against the applicant by administrative
authorities. The applicant initiated legal proceedings, claiming that deportation would endanger
their life, subject them to ill-treatment, and disrupt family unity as their spouse and child reside in
Tiirkiye with long-term residence permits. Following the definitive rejection of the lawsuit by the

Administrative Court, the applicant filed an individual application with the TCC. In its ruling, the
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TCC found a violation of the right to life and the prohibition of ill-treatment, while deciding that a
separate examination regarding the right to respect for family life was unnecessary. The Court
emphasized that if a real and serious risk exists in the country of return, the implementation of
deportation would be incompatible with Article 17 of the Constitution. Finding that the
administrative and lower courts failed to conduct a detailed investigation into these risks, the TCC

ordered a retrial to remedy the violation.

This decision serves as a landmark precedent for the constitutional protection of non-
refoulement in Tiirkiye, demonstrating that deportation is not merely an administrative act. The
TCC'’s requirement for individual risk assessments and the consideration of international human
rights reports align with the jurisprudence of the European Court of Human Rights. A striking
aspect of this ruling is the Court’s extensive evaluation of country conditions and detailed scrutiny
of international reports, which is particularly vital for claims involving systematic pressure against
ethnic or religious groups. Although the Court has referred to international reports in previous
rulings, the detailed analysis in this case reflects an increasing alignment with international human
rights law. Furthermore, the decision underscores that international reports serve as crucial
evidence in the application of the non-refoulement principle. However, by limiting its scope to the
right to life and the prohibition of ill-treatment, the Court’s failure to examine the impact on social

and familial ties arguably prevents the reasoning from reaching its full potential strength.

Keywords: Deportation, Principle of Non-refoulement, Right to Life, Prohibition of Torture and

Inhuman Treatment, Individual Application.
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YABANCILARIN ADALETE ERiSiM HAKKI VE TEMINAT GOSTERME
YUKUMLULUGU: INSAN HAKLARI HUKUKU VE MILLETLERARASI USUL
HUKUKU PERSPEKTIFINDEN BiR DEGERLENDIRME

Dr. Ogr. Uyesi Alper AKGUL*
Ozet: Adalete erisim hakki, modern hukuk devletinin temel unsurlarindan biri olup bireylerin
haklarim etkili bicimde koruyabilmelerinin 6n kosulunu olusturmaktadir. Bu hak, yalnizca
vatandaglar icin degil, devletin yarg yetkisi altinda bulunan tiim bireyler icin gecerli olan evrensel
bir insan hakki niteligi tagimaktadir. Bununla birlikte yabancilarin mahkemelere erisimi, tarihsel
olarak bazi sinirlamalara tabi tutulmus ve 6zellikle yabanci davacilarin dava agarken teminat

gostermesi yiikiimliiliigii (cautio judicatum solvi) bircok hukuk sisteminde kabul edilmistir.

Teminat gosterme yiikiimliiliigli, yabanc1 bir kisinin dava a¢mas1 halinde davayi kaybetmesi
durumunda kargi tarafin yargilama giderlerini tahsil edebilmesini giivence altina almak amaciyla
gelistirilmis bir kurumdur. Ancak bu uygulama, yabancilarin adalete erisim hakki bakimindan
onemli tartismalar1 beraberinde getirmektedir. Zira teminat yiikiimliiliigii, 6zellikle ekonomik
imkanlar1 siirh olan yabancilar bakimindan fiilen dava a¢ma hakkinin kullanilmasini

zorlagtirabilmekte ve bazi durumlarda bu hakkin kullanilmasini engelleyebilmektedir.

Bu calismada yabancilarin adalete erisim hakki, hem uluslararasi insan haklari hukuku hem de
milletleraras1 usul hukuku perspektifinden ele alinmaktadir. Calismanin ilk boliimiinde adalete
erisim hakkimin kavramsal cercevesi incelenmekte ve bu hakkin Avrupa Insan Haklan
Sozlesmesi'nin 6. maddesi kapsaminda nasil yorumlandigi degerlendirilmektedir. Avrupa Insan
Haklar1 Mahkemesi ictihadi, 6zellikle mahkemeye erisim hakkinin sinirlanabilir olup olmadig: ve
bu smirlamalarin hangi oOlciitlere tabi oldugu bakimindan ©nemli bir referans noktasi

olusturmaktadur.

Calismanin ikinci boliimiinde yabancilarin adalete erisimi bakimindan tarihsel olarak ortaya ¢ikan
teminat gosterme yiikiimliiliigiiniin gelisimi ele alinmaktadir. Roma hukukuna kadar uzanan bu
kurum, bircok iilke hukukunda uzun siire uygulanmis ve yabancilarin dava acarken ek
yiikiimliiliikler iistlenmesini gerektirmistir. Ancak uluslararasi insan haklarn hukukunun

gelismesiyle birlikte bu tiir uygulamalarin megruiyeti giderek daha fazla tartisiilmaya baslanmistir.

* Dr. Ogr. Uyesi, Kirikkale Universitesi Fatma Senses Sosyal Bilimler Meslek Yiiksek Okulu, Kirikkale, Tiirkiye,
alakgul@kku.edu.tr, ORCID: 0000-0002-8697-1734.
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Uciincii bolimde Tiirk hukukunda yabancilarin mahkemelere erisimi ve teminat gosterme
yiikiimliiliigli incelenmektedir. Tiirk hukukunda yabancilarin teminat gésterme yiikiimliiliigii esas
olarak Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun'da diizenlenmis olup, belirli
sartlar altinda yabanci davacilarin teminat gostermesi gerekebilmektedir. Bununla birlikte
Tirkiye'nin taraf oldugu uluslararasi sozlesmeler ve karsiliklihk ilkesi cercevesinde bu

yiikiimliiliigiin gesitli istisnalar1 bulunmaktadir.

Calismanin son boliimiinde teminat gosterme yiikiimliiliigiiniin insan haklar1 hukuku agisindan
degerlendirilmesi yapilmaktadir. Bu baglamda 6zellikle esitlik ilkesi, ayrimcilik yasag: ve etkili
basvuru hakki bakimindan ortaya cikan sorunlar analiz edilmektedir. Ayrica Avrupa insan Haklari
Mahkemesi'nin bu konudaki yaklasimi incelenerek yabancilarin adalete erisim hakkinin hangi

kogullar altinda sinirlanabilecegi tartisiimaktadir.

Sonug olarak ¢alisma, yabancilarin adalete erisim hakkinin ¢agdas hukuk diizenlerinde giderek
daha giiclii bicimde korunan bir temel hak oldugunu ortaya koymaktadir. Teminat gdsterme
yiikimliiliigli gibi uygulamalar, devletlerin mesru menfaatlerini koruma amaci tasisa da bu tiir
diizenlemelerin yabancilarin mahkemeye erisim hakkini orantisiz bicimde sinirlamamasi
gerekmektedir. Bu nedenle modern hukuk sistemlerinde yabancilarin adalete erisimi bakimindan
daha dengeli ve insan haklar1 odakl diizenlemelerin gelistirilmesi gerektigi sonucuna

ulasilmaktadir.

Anahtar Kelimeler: Yabancilarin haklari, adalete erisim hakki, teminat gosterme yiikiimliiliigi,
cautio judicatum solvi, milletleraras1 usul hukuku, Avrupa insan Haklar1 S6zlesmesi.
ACCESS TO JUSTICE FOR FOREIGNERS AND THE OBLIGATION TO PROVIDE

SECURITY FOR COSTS: AN EVALUATION FROM THE PERSPECTIVES OF
HUMAN RIGHTS LAW AND PRIVATE INTERNATIONAL PROCEDURAL LAW

Abstract: The right of access to justice constitutes one of the fundamental pillars of the rule of law
and represents a prerequisite for the effective protection of individual rights. This right is not
limited to citizens but extends to all individuals within the jurisdiction of a state. Nevertheless,
access to courts for foreigners has historically been subject to certain restrictions. One of the most
notable restrictions is the obligation imposed on foreign plaintiffs to provide security for costs,

commonly known as cautio judicatum solvi.
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The obligation to provide security aims to ensure that litigation costs can be recovered if the foreign
plaintiff loses the case. While this mechanism seeks to protect the defendant against potential
difficulties in enforcing cost judgments abroad, it also raises significant concerns regarding the
effective exercise of the right of access to justice by foreigners. In particular, such requirements
may create financial barriers that discourage or prevent foreign individuals from bringing legal

claims before domestic courts.

This study examines the right of access to justice for foreigners from the perspectives of
international human rights law and private international procedural law. The first part of the study
addresses the conceptual framework of the right of access to justice and its interpretation under
Article 6 of the European Convention on Human Rights. The jurisprudence of the European Court
of Human Rights provides important guidance on whether and under what circumstances

limitations on court access may be considered legitimate.

The second part explores the historical development of the obligation to provide security for costs.
Originating in Roman law, this institution has long been incorporated into various national legal
systems as a procedural safeguard. However, with the evolution of international human rights
standards, the legitimacy of imposing additional procedural burdens on foreign litigants has

increasingly been questioned.

The third part focuses on the legal framework governing foreigners' access to Turkish courts. In
Turkish law, the obligation to provide security for costs is primarily regulated under the Act on
Private International and Procedural Law. Under certain conditions, foreign plaintiffs may be
required to deposit security before initiating legal proceedings. Nevertheless, this obligation may

be waived based on international treaties or the principle of reciprocity.

Finally, the study evaluates the compatibility of security-for-costs requirements with fundamental
human rights principles such as equality before the law, non-discrimination, and the right to an
effective remedy. The case law of the European Court of Human Rights is analyzed in order to
determine the extent to which such procedural requirements may legitimately limit the right of

access to justice.

The study concludes that access to justice for foreigners is increasingly recognized as a
fundamental right within modern legal systems. Although security-for-costs requirements may

serve legitimate purposes, they must not impose disproportionate restrictions on the ability of
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foreign individuals to seek judicial protection. Consequently, contemporary legal systems should
strive to develop more balanced and human-rights-oriented approaches to regulating foreigners'

access to courts.

Keywords: Rights of Foreigners, Access to Justice, Security for Costs (Cautio Judicatum Solvi),

Private International Law Procedure, European Convention on Human Rights (ECHR).

30



ANAYASA MAHKEMESI’NIN 24.09.2024 TARTHLI VE 2024/78 ESAS, 2024/164 KARAR
SAYILI KARARI CERCEVESINDE

YABANCI TUZEL KiSiLERIN ADLI YARDIMDAN YARARLANABILMESi
Dr. Ogr. Uyesi Gokhan AYKUT*

Ozet: HMK m.334/2’nin Anayasa Mahkemesi’nce iptal edilmesi, adll yardima basvurabilecek
kisiler bakimindan énemli sonuglar dogurmustur. S6z konusu iptal karariyla kamuya yararl dernek
ve vakiflar disindaki tiizel kisilerin adli yardimdan yararlanmasim engelleyen kategorik
yaklasimin anayasal temelden yoksun oldugu ortaya konulmustur. Calisma, iptal kararinin tiizel
kisiler ve ozellikle yabanci tiizel kisiler bakimindan dogurdugu etkileri incelemektedir. Bu
cercevede, HMK m.334/3 hiikmiinde yer alan karsiliklilik sart1 da dikkate alinarak, yabanci tiizel
kisilerin adli yardimdan yararlamp yararlanamayacagi degerlendirilmistir. iptal kararinin ardindan
tiizel kisiler bakimindan adli yardim kurumunun kapsaminin genisledigi; yabanc tiizel kisilerin de
karsiliklilik kosulu sakli kalmak kaydiyla bu imkandan yararlanabilmelerinin HMK cercevesinde

miimkiin oldugu sonucuna ulasilmistir.

Anahtar Kelimeler: Adli Yardim, Adli Yardimdan Yararlanabilecek Kisiler, Yabancilar, Yabanci
Tiizel Kisiler

ELIGIBILITY OF FOREIGN LEGAL ENTITIES FOR LEGAL AID WITHIN THE
FRAMEWORK OF THE CONSTITUTIONAL COURT’S DECISION DATED 24.09.2024
(DOCKET NO. 2024/78, DECISION NO. 2024/164)

Abstract: The annulment of Article 334/2 of the HMK (Code of Civil Procedure) by the
aforementioned decision has given rise to significant implications concerning the categories of
persons eligible to seek legal aid. With this annulment decision, it has been clearly established that
the categorical approach preventing legal entities—other than associations and foundations serving
the public benefit—from benefiting from legal aid lacks a constitutional basis. Study analyses the
legal ramifications of the annulment decision for legal entities, with particular emphasis on foreign
legal entities. In this context, due consideration is given to the reciprocity requirement laid down in
Article 334/3 of the HMK, and an assessment is undertaken as to whether foreign legal entities may
avail themselves of legal aid under Turkish law. It is submitted, in conclusion, that the annulment

decision has effectively broadened the personal scope of the legal aid regime in respect of legal

* Tekirdag Namik Kemal Universitesi Hukuk Fakiiltesi, Medeni Usil ve icra iflas Hukuku Anabilim Dali Ogretim
Uyesi, Tekirdag, Tiirkiye, gokhanaykut@nku.edu.tr ORCID: 0000-0001-7136-7377.
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entities. Accordingly, foreign legal entities should, subject to the reciprocity requirement, be
regarded as eligible to benefit from legal aid in accordance with constitutional principles, in

particular the right of access to justice and the principle of proportionality.
Keywords: Legal Aid, Persons Eligible for Legal Aid, Foreigners, Foreign Legal Entities

Anayasa Mahkemesi, 24.09.2024 tarihli ve 2024/78 esas, 2024/164 karar say1h karartyla HMK
m.334/2’yi iptal etmistir. Iptal karari, 21.11.2024 tarihli Resmi Gazete’de yayimlanms olup, karar,
21.08.2025 tarihinden itibaren yiiriirliiktedir. Kanun koyucu, iptal karar1 ve bu kararin

ylirtirliigiiniin ardindan bu hususta heniiz bir diizenleme yapmamustir.

HMK m.334 adli yardimdan yararlanabilecek kisileri diizenlemekte olup, bu diizenlemenin
birinci fikrasiyla adli yardimdan yararlanabilecek kisilere dair objektif sartlar hiikiim altina
alinmaktadir. Diizenlemenin iptal edilen ve calismay1 esas olarak ilgilendiren ikinci fikrasi,
siibjektif olarak kamuya yararli olan dernekler ve vakiflara dairdi. Diizenlemenin hem birinci hem
de ikinci fikrasiyla yakindan iliskili ti¢lincii fikras1 ise yabancilara dairdir. Asagida iptal edilen
ikinci fikranin, tigiincii fikraya etkisi bir diger deyisle iptal edilen diizenlemenin yabanci tiizel

kisilere etkisi hakkinda agiklamalar ve degerlendirmeler yapilacaktir.

»

iptal karari, HMK m.334/2’de yer alan “Kamuya yararli dernek ve vakiflar ..” ibaresinin
Anayasa’ya aykiri olmasi sebebiyle verilmis olup, diizenlemenin geri kalan kismi ise

diizenlemenin kalan kisminin uygulanma imkani kalmamasi sebebiyle iptal edilmistir.

Anayasa Mahkemesi, Kemtas Tekstil insaat Sanayi ve Ticaret A.S basvurusu iizerine vermis
oldugu “ihlal” kararina atif yaparak, HMK m.334/2’nin Anayasa’nin temel hak ve hiirriyetlerin
sinirlanmast kenar bashkli 13 ve hak arama hiirriyeti kenar baghkli 36. maddelerine aykiri

olduguna karar vermistir'.

Adli yardimdan yararlanabilecek kisiler bakimindan HMK m.334’den yola cikilarak iic

kategoriden soz edilebilir: Bunlar gercek kisiler, tiizel kisiler ve yabancilar olarak ifade edilebilir.

! Kararn ilgili kismi su sekildedir: “hukuk diizenine gore gercek kisiler gibi hak ve bor¢lara ehil olan ézel hukuk tiizel
kisilerinin -yargilama masraflarim 6deme giicii olmayanlarin- durumlarinin dikkate alinarak s6z konusu
masraflardan muaf tutulmalarinin nimet-kiilfet dengesinin saglanmast ag¢isindan zorunlu oldugunu, dolayisiyla
kanundan kaynaklanan kategorik yasagin mesru bir amacinin bulunmadigi gibi basvurucunun mahkemeye erisim
hakkina yénelik miidahalenin 6lgiistiz oldugu sonucuna ulasmistir. Bu itibarla kural kapsaminda kamuya yararl
dernek ve vakiflar disindaki ézel hukuk tiizel kigilerinin Kanun’da éngériilen sartlar olustugu hdlde yalnizca tiizel kisi
olmalar1 nedeniyle adli yardim kurumundan yararlandiriimamalarinin mesru amaci bulunmadigi gibi, kuralla
mahkemeye erisim hakkina getirilen sinirlamanin 6l¢iilii oldugu da sdylenemez.”
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HMK m.334/1 dikkate alindiginda adli yardimin bir kurum olarak mali olarak yetersizlik

icinde olan gercek kisileri korumak igin getirilmis oldugu kabul edilmelidir.

Iptal kararindan énceki durumda, HMK m.334/2 uyarinca, kamuya yararli dernek ve vakiflarin
adli yardimdan yararlanabilecegi diizenlendiginden buradan hareketle kamuya yararlh dernek ve
vakiflarla sinirh sekilde tiizel kisiler bakimindan adli yardima bagvurmanin miimkiin oldugu ifade

edilebilir.

Dernekler Kanunu m.27 ve Dernekler Yonetmeligi m.48 uyarinca, kamuya yararli dernek
olmak bir statiidiir. Bir dernegin kamuya yararli olup olmadig1 Hazine ve Maliye Bakanliginin ve
varsa ilgili bakanhklarin goriisii tizerine, Bakanlhigin teklifi ve Cumhurbaskam karariyla tespit
edilir (DK m.27/1, c.1; DY m.48/1). Kamuya yararli vakif statiisii ise ilke olarak bir vergisel

muafiyet statiisiid{ir.

Kamuya yararlh dernek ve vakiflarin, muhtemel yargilama giderleri bakimindan yeterli bir
kaynaga sahip olmamasi s6z konusu olabilir. Ayni durum kamuya yararh vakif ve dernekler disinda
kalan diger tiizel kisiler bakimindan da gerceklesebilir. Bu husus, 6zellikle, konkordato talebinde
bulunan sirketler bakimindan biiyiik 6nem tagimaktadir. Konkordatoya bagvurmak bakimindan
basvuruyla birlikte masraf yapilmasi; yine sunulmasi gereken belgeler icin de bir hazirlik

yapilmasi diisiiniildiigiinde adli yardim kurumunun bu ihtimali de g6z 6niine almasi gerekir.

Belirtmek gerekir ki, adll yardim kurumu degisiklige ugramis ve ugramaya devam etmektedir.
HMK m.334’tin ilk halinde, bu kuruma basvuru icin yoksulluk ve hakhlik kosulu olarak
kategorilendirilebilecek iki kosul s6z konusuyken; mevcut durumda, yoksulluk kosulunun yerini
zor duruma diismeksizin, gereken yargilama veya takip giderlerini kismen veya tamamen 6deme
giiciinden yoksun olan kimseler haklilik kosulunun yerini de talebin agik¢a dayanaktan yoksun
olmamas: almistir. Diger bir deyisle basvuru kosullar1 genisletilmisti. Bu dogrultuda
bagvurabilecek kisilerde de esnetilme yapilmasi kurumun kabul edilme amaci agisindan ileri bir
adim olabilir. Ustelik adli yardim bakimindan taraf menfaatleri acisindan bir catisma s6z konusu
degildir. Kurum, temel olarak, devletin sosyal politikalariyla ilgili olup, siyasi iradenin bu konuda
degerlendirme yapmasi durumunda ciddi teorik tartismalar yapilmasi da gerekli olmayacaktir.
Gergekten de bir yandan ekonomik hayatin temel bilesenlerinden olan sirketlerin kotii ekonomik

durumlardan kurtulmasi igin diizenlemeler getirip, nakit sikintis1 sebebiyle gercekten cok yiiksek
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tutarlara ulagabilen yargilama giderlerini karsilayamayan sirketleri adli yardimdan

yararlandirmamak, kanun koyucunun amaciyla bagdagmamaktadir.

Bu kapsamda ifade etmek gerekir ki, ATHM, 05.09.2022 tarihli Nalbant ve digerleri/Tiirkiye
kararinda, sirketlere adli yardim saglanmamasim adil yargilanma hakkinin ihlali saymistir. Yine
Anayasa Mahkemesi de Kemtas Tekstil Insaat Sanayi ve Ticaret A.S tarafindan yapilan bireysel
bagvuru iizerine verdigi 17.05.2023 tarihli kararinda, sirketlerin adli yardimdan

yararlandirilmamasini, mahkemeye erisim hakkinin ihlali olarak degerlendirmistir.

iptal karariyla kanaatimizce, adll yardimdan yararlanabilecek kisilerin kapsam degisiklige
ugramis ve tiim tiizel kisileri kapsayacak bicimde genislemistir. Zira her ne kadar Kanun’da tiizel
kisilere iligkin bir diizenleme bulunmasa da, tiizel kisilere iliskin dolaylh kisitlayici bir hiikiim de

kalmadigindan, tiizel kisileri adli yardimdan yararlandirmamanin kanuni bir dayanag yoktur.

HMK m.334/3 uyarinca, yabanci gercek kisiler de adli yardimdan yararlanabilirler. Bunun i¢in
diger kosullar yaninda yabanci gercek kisilerin kendi iilkelerinde Tiirk vatandaslarinin adlt

yardimdan yararlanabildiklerini ispat etmeleri gerekir.

HMK m.334/3 yabanci gercek - tiizel kisi seklinde bir ayrim yapmamaktadur. Iptal kararindan
once doktrinde baskin sekilde bu diizenlemeyle yabanci gercek kisilere dair bir diizenleme
yapildigi belirtilmekteydi. Bir diger deyisle doktrine gore bu diizenlemenin kapsamina tiizel kisiler
girmemekteydi. Kanaatimizce bu diizenlemenin HMK m.334/2’ye dair iptal karariyla birlikte

yeniden degerlendirilmesi gerekir.

Bu kapsamda ifade etmek gerekir ki, Isvicre Hukuku’nda adli yardimdan yararlanabilecek
kisiler bakimindan mevzuat acisindan herhangi bir belirleme yapilmamistir. SchZPO m.117
uyarinca, bir kisi gerekli imkanlara sahip degilse ve iddiasi acikca dayanaktan yoksun degilse adli
yardimdan yararlanabilir. Alman Hukuku’nda ZPO m.114/1, c.1 uyarinca, kisisel ve ekonomik
durumuna goére yargilama giderlerini hi¢, kismen ya da ancak taksitler halinde karsilayabilecek
durumda olan bir kisi, talebi iizerine, iddia veya savunmasi yeterli basari ihtimali tasiyor ve kabul
edilemez degilse, adll yardimdan yararlanabilir. Tiizel kisilere dair ZPO m.116/1, b.2 uyarinca ise
adli yardim, bagvuru iizerine yurt icinde, Avrupa Birligi’ne iiye bir baska devlette veya Avrupa
Ekonomik Alani1 Anlagsmasi’na taraf bagka bir devlette kurulmus ve orada yerlesik bulunan bir tiizel
kisiye ya da taraf ehliyetine sahip bir birlige verilebilir. Bunun i¢in, yargilama giderlerinin ne s6z

konusu tiizel kisi/birlik tarafindan ne de uyusmazhgin konusundan ekonomik olarak menfaati
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bulunan kisiler tarafindan karsilanabiliyor olmasi ve ayrica iddia veya savunmanin ileri
stiriilememesinin kamu yararina aykir diisecek olmasi gerekir. Bu agidan Alman Hukuku’nda yurt
icinde, Avrupa Birligi’ne iiye bir bagka devlette veya Avrupa Ekonomik Alan1 Anlagmasi’na taraf
baska bir devlette kurulmus ve orada yerlesik bulunan bir tiizel kisi ya da taraf ehliyetine sahip bir

birlik digindaki tiizel kisilerin adli yardimdan faydalanamayacagi ifade edilmelidir.

Kanaatimizce iptal karari, adli yardimdan yararlanabilecek yabancilar bakimindan da etkili
olacaktir. Zira tiizel kisiler bakimindan s6z konusu olan sinirlandirma kararla birlikte ortadan
kalkmigtir. Kararla, tiizel kisiler arasinda kategorik ayrim yapilmasinin mesru bir temeli
bulunmadigi, tiizel kisilerin tamaminin adli yardimdan yararlanmalar1 gerektigi ortaya
konuldugundan, kanaatimizce yabanc tiizel kisilerin de karsiliklilik kosulunun yerine getirilmesi

sartiyla adli yardimdan yararlanabilmeleri gerekir.
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YABANCILARIN OGRETIM KURUMU ACMA OZGURLUGU

Dog. Dr. Nimet OZBEK*

Ozet: Egitim; insanlarin bilgileri, davraniglarini, bedeni ahlaki diisiinsel yeteneklerini, yaratma
giiclerini olusturmak ve gelistirmek icin yapilan ¢alismalarin tiimiinii kapsar. Ogretim ise genel
olarak bilgi aktarimidir. Ogretim bilgi aktarimu isleviyle bireyin egitiminde énemli bir basamakr.
Hukuksal acidan da egitim ve 68retim 6zgiirltigii cok genis bir haklar kategorisini icinde barindirir.
Genel olarak egitim ve dgretim 6zgiirliigii bircok alt béliimde incelenebilir. “’Egitim kurumlarina
0zglr ve esit bicimde girebilme hakki,”” modern bir toplumda insan onuruna yakisir bicimde bilgi
ve beceri edinme hakki” olarak ifade edilen “’minimum egitim alma hakki”, ©* 6zgiir gelisim
hakki”, “’egitim kurumlarinda karar alma siireclerine katilim hakki” egitim ve 6gretim 6zgiirligii

icerisinde yer alan bazi hak kategorileridir. Bu hakkin kapsamina kendi dilinde ve kiiltiiriinde

Ogrenim gome Ozgiirliigii de eklenebilir.

Yabancilarin egitim ve Ogretim 6zgiirliigii vatandastan farkhilhk arzeder. Bu farklilik,
yabancilarin vatandastan ayri hukuki diizenlemelerin konusunu olusturmasindan kaynaklanir.
Yabanci kavramina uluslararasi hukukta devletin yetkileri acisindan bakildiginda ‘’yabanci, iilkesi
tizerinde bulundugu devletin iilkesel yetkisi ile uyrukluk bagi ile bagh bulundugu kisinin kisisel
yetkisine tabi olan hukuk siijesidir. Yabancilarin hak ve o6zgiirliiklerinin taninmasinda ve
sinirlandirilmasinda, yabancilarin egitim ve Ogretim o6zgiirliigiinde oldugu gibi yabancilar

hukukunun kendine 6zgii ilke ve kavramlarinda yola ¢cikmak gerekir.

555 1Y

Yabancilarin egitim ve 6gretim 6zgiirliigii; “6grenim 6zgiirliigi”, “6gretim 6zglirligi” ve
“Ogretim kurumu acma 6zgiirliigii” olmak iizere temelde {i¢ agidan incelenebilir. Yabancilarin
Ogretim 0Ozgiirligli yabancilarin Tiirkiye’de 6gretmenlik yapabilmesi, yabancilarin c¢aligma
Ozgiirliigli alaninda getirilen yasaklama veya sinirlamalarin istisnasim olusturmaktadir.
Yabancilar, Tiirk 6zel okullarinda, yabanci 6zel okullarda, azinlik okullarinda, konsolosluk

okullarinda ve yiiksek 6gretim kurumlarinda gorev alabilirler.

Yabancilarin 6gretim kurumu a¢gma 6zgiirliigli bir bagka alandir. Giiniimiizde, Osmanli

Imparatorlugu déneminde agilmis olan varliklar: Lozan Andlasmas: ile taninan yabanci 6gretim

* Ankara Universitesi Siyasal Bilgiler Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim Dali Ogretim Uyesi, Ankara,
Tirkiye, ozbek@politics.ankara.edu.tr, ORCID: 0000-0002-5380-7778.

36


mailto:ozbek@politics.ankara.edu.tr

kurumlarinin  bir kisminin faaliyetlerini halen siirdiirmekte oldugu diisiintilerek Osmanl
Imparatorlugu’nda yabancilarin 6gretim kurumu acma 6zgiirliigiine iliskin tarihsel ve hukuksal

stireci de ele almak sarttir.

Ozel 6gretim Kurumlar1 Kanunu’nda 1988 yilinda yapilan bir degisiklik ile yabanc1 gergek
ve tiizel kisiler dogrudan ya da Tiirk vatandaglariyla ortaklik yoluyla yalnizca yabancilarin devam
edebilecegi “’milletlerarasi nitelikte 6gretim kurumu’ acabilirler. Yabancilarin agacagin bu okullar
yliksek 6gretim diizeyinde olamaz. Ayrica, milletlerarasi nitelikte 6gretim kurumu a¢cmak
bakimindan da karsiliklilik (miitekabiliyet) sarti aranmamaktadir. Bu nedenle, 6rnegin; Alman
gercek ve tiizel kisiler dogrudan ya da Tiirk vatandas ile ortaklik yoluyla yalmzca Alman
vatandaglarinin gidebilecegi bir 6gretim kurumunu Tiirkiye’de acabilecekken, Almanya’da Tiirk
vatandaslarina bdyle bir olanagin taninmasi kosulu aranmayacaktir. Hal boyle olunca, 6zellikle
Tirk vatandaglarin yogun olarak yasadiklar iilkeler bakimindan 6gretim kurumu a¢gma 6zgtirliigii
alaninda bir esitsizlik olacaktir. Oysaki, Osmanli imparatorlugu déneminden Cumbhuriyetin ilk
yillarina kadar 6gretim kurumu agma 6zgiirliigli bakimindan karsiliklilik kosulu aranmistir. Bu

sartin OOKK’nda aranmamas! bir eksiklik olarak degerlendirilebilir.

Yine bu kapsamda azinlik ve konsolosluk okullarindaki 6gretmenlerin hukuki statiisii ile

Avrupa Birligi’ne iiye iilkelerde yabancilarin 6gretim 6zgiirliigiinii de irdelemek gerekecektir.

Biz konuyu Osmanh Imparatorlugu déneminde yabancilarin 6égretim kurumu agma
ozgilrligii icinde Osmanli’da azinlik okullari- yabanci okul ayrimi/cemaat okullarinin
incelemesiyle baglatarak giiniimiizde tarafi oldugumuz uluslararasi sozlesmeler, orgiitler ve

anayasa acisindan mevcut durumu degerlendirmeye calisacagiz.

Anahtar Kelimeler: yabancilarin egitim kurumu agma 6zgiirliigii, yabancilarin egitim v 6gretim

ozgirliigii, azinhik okullari, yabanci okul
FREEDOM OF FOREIGNERS TO OPEN EDUCATIONAL INSTITUTIONS

Abstract: Education includes all the work done to create and develop people's knowledge,
behavior, physical moral intellectual abilities, and creative powers. Teaching is generally the
transfer of knowledge. Teaching is an important step in the education of the individual with its
function of transferring information. From a legal point of view, freedom of education and training

includes a very wide category of rights. In general, freedom of education and training can be
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examined in many subsections. "The right to enter educational institutions freely and equally", "the
right to receive minimum education", "the right to free development", "the right to participate in
decision-making processes in educational institutions", which are expressed as "the right to enter
educational institutions freely and equally", "the right to acquire knowledge and skills in a manner
befitting human dignity in a modern society", are some of the categories of rights included in the
freedom of education and training. The freedom to study in one's own language and culture can be

added to the scope of this right.

The freedom of education and training of foreigners differs from citizens. This difference
arises from the fact that foreigners are the subject of legal regulations separate from citizens. When
the concept of foreigner is examined in terms of the powers of the state in international law, "a
foreigner is a legal subject subject subject subject to the territorial authority of the state on which he
is located and the personal authority of the person to whom he is bound by nationality. In the
recognition and restriction of the rights and freedoms of foreigners, it is necessary to start with the
unique principles and concepts of foreigners law, as in the freedom of education and training of

foreigners.

Freedom of education and training of foreigners; It can be examined from three
perspectives: "freedom of education"”, "freedom of teaching" and "freedom to open an educational
institution". Freedom of education for foreigners The ability of foreigners to teach in Turkey
constitutes an exception to the prohibitions or restrictions imposed in the field of freedom of work
for foreigners. Foreigners can work in Turkish private schools, foreign private schools, minority

schools, consular schools and higher education institutions.

The freedom of foreigners to open educational institutions is another area. Today,
considering that some of the foreign educational institutions opened during the Ottoman Empire,
whose existence was recognized by the Treaty of Lausanne, are still continuing their activities, it is
necessary to consider the historical and legal process regarding the freedom of foreigners to open

educational institutions in the Ottoman Empire.

With an amendment made in the Private Education Institutions Law in 1988, foreign real
and legal persons can open "international educational institutions" that only foreigners can attend,
directly or through partnership with Turkish citizens. These schools to be opened by foreigners

cannot be at the higher education level. In addition, reciprocity is not required in terms of opening
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an international educational institution. Therefore, for example; While German real and legal
persons will be able to open an educational institution in Turkey that only German citizens can
attend, directly or through partnership with Turkish citizens, the condition of granting such an
opportunity to Turkish citizens in Germany will not be sought. As such, there will be an inequality
in the field of freedom to open educational institutions, especially in terms of countries where
Turkish citizens live intensively. However, from the Ottoman Empire period to the first years of the
Republic, the condition of reciprocity was sought in terms of the freedom to open educational
institutions. The fact that this condition is not sought in the OOKK can be considered as a

deficiency.

In this context, it will be necessary to examine the legal status of teachers in minority and

consular schools and the freedom of education of foreigners in European Union member states.

We will start the subject with the examination of the distinction between minority schools
and foreign schools/community schools in the Ottoman Empire within the freedom of foreigners to
open educational institutions during the Ottoman Empire and try to evaluate the current situation in
terms of international conventions, organizations and the constitution to which we are a party

today.

Keywords: freedom of foreigners to open educational institutions, freedom of education and

training of foreigners, minority schools, foreign schools

39



TURK HUKUKU'NDA YABANCILARIN CALISMA iZNi VE CALISMA
HAKLARININ VATANSIZ KiSiLER BAKIMINDAN DEGERLENDIRILMESi

Av. Hatice KOCU*

Dr. Ogr. Uyesi Baris MESCI**

Ozet: Yabancilarin calisma izinleri ve calisma hakki; uluslararasi isgiicii ile birlikte yabancilarin
calismasina dair diizenlemeler olusturmak amaciyla Tiirk Hukuku’na girmis bir kavramdir. lgili
hususa dair 6735 sayih Uluslararas: Isgiicii Kanunu (UIK) ile birlikte 6458 sayili Yabancilar ve
Uluslararasi Koruma Kanunu (YUKK) Tiirkiye’deki yabancilara uygulanacak usul ve esaslari
barindiran temel kaynaklardir. Bu arastirmada, vatansiz kisilerin yasalara uygun sekilde

Tiirkiye’de calisabilmesi hakki ve calisma izninin incelenmesi amaglanmustir.

Bu calisma temel olarak dort boélimden olusmaktadir. ik béliim, giris béliimii olup
vatansizlarin calisma hakki konusunun énemi agiklanacakur. Ikinci boliimde yabancilarin ¢aligma
hakki, sartlar1 ve calisma izni kavramlarinin yasal gercevesi ele alinacak; sonrasinda muafiyet
halleri degerlendirilecektir. Vatansiz kisilerin yasalara uygun sekilde Tiirkiye’de calisabilmesi,
calisma iznine baghdir. O nedenle kimlik belgelerinin bulunmasi ¢alisma hakki agisindan yeterli
degildir. Vatansizlarin istisnaen calisma izni almalar1 gerektigi aciklanarak konunun kapsami
belirtilmistir. Bu kimselerin esasen miilteciler veya ikincil koruma statiisiine sahip kisilerden de

farki bulunmaktadir.

Uciincii béliimde kanuni diizenlemelere yer verilerek 6558 sayih YUKK madde 3/1-s
bendinde tanimlanan vatansiz kisi ve 50-51. maddelerde vatansiz kisilerin haklar ele alinacaktir.
6735 sayih Uluslararas: Isgiicii Kanunu (UIK) ise vatansiz kisileri yalmizca madde 16/f
maddesinde, calisma izninin istisnai olarak verilebilecegi yabancilar kapsaminda ele almaktadir.
Kanun kapsamindaki diger yabancilarla karsilastirildiginda, vatansiz kisilerin c¢alismasini
diizenleyen yasa yeterli acikhga sahip degildir. Ozellikle vatansizlara karsiliklilik (miitekabiliyet)
sartinin uygulanmamas1 ve bagimsiz ¢alisma izinleri agisindan sahsi bagvuru yapabilmelerinin

temel farkin saptanmasi agisindan net sekilde belirlenmesi gerektigi tespit edilmistir.

* Siileyman Demirel Universitesi Sosyal Bilimler Enstitiisii, Ozel Hukuk Programi Yiiksek Lisans Ogrencisi, Konya
Barosu Avukat, hatice.kocu.tr@gmail.com, ORCID: 0009-0007-9192-3247.

** Siileyman Demirel Universitesi, Milletleraras1 Ozel Hukuk Anabilim Dali Ogretim Uyesi, Isparta, Tiirkiye,
barismesci@gmail.com, ORCID: 0000-0002-9133-2953.
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Sonug boliimiinde Tiirk Hukuku’nda vatansiz kisilerin calisma izin ve haklarina dair kanuni
diizenlemelerin netligi degerlendirilmis, daha fazla yoruma ihtiya¢ duyulan kisimlari siralanmustir.
Tiim bunlardan yola ¢ikarak vatansizlarin siiresiz ¢alisma izni bagvuru imkanlar agiklanmis ve
elde edilen sonuclar ile statii belirleme siirecinde calisamamalar1 nedeniyle hak kayiplarina dair
coziimler sunulmustur. Son olarak, konuya dair devam edecek gelecek calismalarla vatansiz
kisilerin calisma hakkina dair yeni ve daha agik diizenlemelerin getirilecegi 6ngoriisiiyle énerilerde

bulunulmustur.

Anahtar Kelimeler: Yabancilarin Calisma Izni, Cahsma Hakki, Vatansiz Kisiler, Uluslararasi

Isgiicii Kanunu.

FOREIGNERS’ RIGHT TO WORK AND WORK PERMIT REGIME UNDER
TURKISH LAW: A PERSPECTIVE FROM STATELESS PERSONS

Abstract: The right to work and work permits for foreigners are concepts introduced into Turkish
Law to regulate the employment of foreigners alongside the international workforce. In this
context, the International Labour Force Law No. 6735 and the Law on Foreigners and International
Protection No. 6458 constitute the primary legal sources governing the procedures and principles
applicable to foreigners in Tiirkiye. The objective of this research is to examine the right to legal

employment in Tiirkiye for stateless persons and the framework of their work permits.

The article primarily consists of four sections. The introductory first part highlights the
importance of the right to work for the stateless. The second part examines the right of foreigners to
work, the conditions governing their employment, and the legal framework of work permits for
foreigners, followed by an evaluation of exemption categories. The legal employment of stateless
persons in Tiirkiye is contingent upon a work permit. Therefore, identity documents are not
sufficient in terms of the right to work. The scope of the subject is delineated by clarifying that
stateless persons must obtain a work permit on an exceptional basis. These individuals essentially

differ from refugees and persons with secondary protection status as well.

The third part, legal regulations will be presented, Article 3/1-(s) of the Law on Foreigners
and International Protection No. 6458 defines the concept of a stateless person, while Articles 50
and 51 regulate the rights granted to stateless individuals. The International Labour Force Law No.
6735 addresses stateless persons only in Article 16/(f), within the category of foreigners who may

be granted work permits on an exceptional basis. Compared to other foreigners covered by the
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legislation, the specific conditions regarding the employment of stateless persons lacks sufficient
clarity. In particular, the fact that stateless persons are exempt from the reciprocity principle and
their ability to submit personal applications for independent work permits constitute important

aspects that require clearer determination.

In the conclusion section, the clarity of legal regulations regarding the work permits and
rights of stateless persons in Turkish Law is evaluated, and the aspects requiring further
interpretation are listed. Based on this, it explains the options for stateless persons to apply for
indefinite work permits and suggests solutions for the loss of rights caused by their inability to
work during the status determination process. Finally, recommendations are provided with the
foresight that new and clearer regulations regarding the right to work for stateless persons will be

introduced through future research on the subject.

Keywords: Work Permits for Foreigners, Right to Work, Stateless Persons, International Labour

Force Law.
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TURKIYE’DE YABANCILARIN SENDIKA HAKKI: 6356 SAYILI KANUN UYARINCA
HUKUKI CERCEVE VE UYGULAMADAKI SORUNLAR*

Dr. Ogr. Uyesi Yeliz YUCEL*

1919 yilinda kurulan ve iilkemizin de iiyesi oldugu, Birlesmis Milletler’in uzman bir
kurulusu olan Uluslararast Calisma Orgiitii (ILO), oérgiitlenme 6zgiirliigiine 6zel bir énem
vermektedir. Nitekim ILO, Calisma Yasamindaki Temel ilkeler ve Haklar Bildirgesi ¢ercevesinde
orgiitlenme 6zgiirliigii ile toplu pazarlik hakkini, calisma yasamindaki temel haklar arasinda kabul
etmektedir. Bu cercevede iilkemizin de tarafi oldugu 87 sayilh Orgiitlenme Ozgiirliigii ve
Orgiitlenme Hakkinin Korunmasi Sézlesmesi ile 98 sayili Orgiitlenme ve Toplu Sézlesme Hakki

Sozlesmesi, ILO’nun temel sozlesmeleri arasinda yer almaktadir.

Sendika hakki ise orgiitlenme 6zgiirliigiiniin calisma yasamindaki 6nemli bir goriintimii
olup calisma iliskisinde ekonomik ve sosyal hak ve cikarlarn korumak ve gelistirmek amaciyla
sendika kurma, sendikaya iiye olma, sendikal faaliyette bulunma ve sendikadan ayrilma

ozgiirliigiinii ifade etmektedir.

Sosyal ve ekonomik haklar arasinda yer alan sendika hakki, Anayasamizin 51. maddesinde
de koruma altina alinmistir. Bu cercevede sendika hakki ayni zamanda anayasal bir hak olarak

karsimiza ¢ikmaktadir.

ILO’nun 87 ve 98 sayili Sozlesmeleri basta olmak {izere tarafi oldugumuz uluslararasi
diizenlemelerde ve Anayasamizin 51. maddesinde sendika hakkinin vatandagliga bagh tutulmadigi

goriilmektedir. Bu dogrultuda yabancilarin sendika hakki da koruma altindadir.

Sendika hakki tiim isciler acisindan oldugu gibi yabanci isciler agisindan da 6énem arz
etmektedir. Nitekim sendikalar, iscilerin hak ve ¢ikarlarinin korunmasi ve gelistirilmesi, calisma
kosullarinin iyilestirilmesi ve isciler arasinda dayanisma saglanmasi bakimindan oldukga
islevseldir. Ancak hukukumuzda, 2821 sayil miilga Sendikalar Kanunu ile 2822 sayili miilga
Toplu s S6zlesmesi, Grev ve Lokavt Kanunu’nda yabana iscilerin sendika hakkina iliskin 6nemli
sinirlamalar bulunmaktaydi. Bu cercevede yabancilar sendika kurucusu olamamakta, genel kurul

disindaki zorunlu organlara secilememekte, isyeri sendika temsilcisi olamamakta ve Yiiksek

* Bu calisma, Galatasaray Universitesi Sosyal Bilimler Enstitiisii Ozel Hukuk Doktora Programi kapsaminda
hazirlanan “Is ve Sosyal Giivenlik Hukukunda Go¢men Isciler” baghkli doktora tezinden tiiretilmistir.

* Fatih Sultan Mehmet Vakif Universitesi Hukuk Fakiiltesi, Is ve Sosyal Giivenlik Hukuku Anabilim Dali Ogretim
Uyesi, Istanbul, Tiirkiye, yyucel@fsm.edu.tr, ORCID: https://orcid.org/0000-0001-5374-9179.
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Hakem Kurulu’na segilememekteydi. 6356 sayili Sendikalar ve Toplu Is Sézlesmesi Kanunu ile bu
sinirlamalar kaldirilmistir. Bunun yaninda dil ve iletisim sorunlari, mevzuata dair bilgi eksiklikleri,
e-Devlet sisteminde yasanan sorunlar, diizensiz statiide olanlarin sinir disi edilme korkusu ve
isveren baskisi gibi etmenler sendika hakkinin fiilen kullanilmasinmi engellemeye devam

etmektedir.

Sendika hakkinin korunmasi bakimindan vatandaglar ve yabancilar arasinda bir farklilik
bulunmadigini da belirtmek gerekir. Yani yabanci isciler agisindan da 6356 sayili Kanun’un 25.
maddesi devreye girmekte ve sendikal tazminat 6denmesi giindeme gelmektedir. Yabanci is¢inin
isyeri sendika temsilcisi oldugu durumda ise 6356 sayili Kanun’un 24. maddesi ve sendika
yoneticisi oldugu durumda ise s6z konusu Kanun’un 23. maddesi uyarinca koruma saglanacaktir.
Nitekim, anilan maddeler uyarinca saglanan koruma vatandashktan bagimsizdir. Ancak,
yabancilik statiisiine dayanan ayrimciligin sendikal ayrimcilikla birlestigi durumlarda sendikal
tazminata m1 yoksa Is Kanunu’nun 5. maddesi uyarinca ayrimcilik tazminatina mi hiikmedilmesi

gerektigi izerinde ayrica durulmahdir.

6356 sayil1 Kanun uyarinca artik yabancilarin sendika kurucusu olmasi miimkiin olduguna
gore yabanal iscilerin kendi hak ve cikarlarim1 korumak igin bir araya gelerek sendika kurup
kuramayacaklar1 sorusu da yanitlanmalidir. Hukukumuzda iskoluna goére sendikalagsma esasi
benimsendigi icin sadece yabanci iscilerin hak ve cikarlarin1 korumaya 6zgiilenmis bir sendika
kurulmasi s6z konusu olamaz. Fakat belli bir iskolunda kurulan bir sendikanin bu iskolunda ¢alisan
yabanci iscilerin hak ve cikarlarinin korunmasi i¢in miicadele etmesinin oniinde de bir engel
yoktur. Bunun yaninda, Giiney Kore’de kurulan Goécmen Isciler Sendikasi (Migrants’ Trade
Union) 6rnegi ve iilkemizin son yillarda 6zellikle Orta Dogu’dan aldigi gocler de dikkate
alindiginda, ileride iilkemizde de yabancilar tarafindan belli bir iskolunda kurulan ve bu
iskolundaki yabanci iscilerin hak ve cikarlarim koruma amacim da tasiyan bir sendikanin

kurulmasi olasidir.

Yabanci iscilerin sendika hakki irdelenirken, diizensiz statiide olanlarin bu hakka sahip olup
olmadiklarim ayrica degerlendirmek gerekir. Bu konuda ILO’nun 97 sayili Istihdam Igin Gog ve
143 sayili Gocmen Isciler Sozlesmeleri basta olmak iizere uluslararasi diizenlemeler
incelendiginde, bu hakkin sadece diizenli statiide olanlara tanindig1 goriilmektedir. Buna karsin

ILO’nun, diizensiz statiideki yabanci iscilerin sendika hakkinin taninmasi icin girisimleri de
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bulunmaktadir. Yine ILO Orgiitlenme Ozgiirliigii Komitesi de bu dogrultuda yorumlar
yapmaktadir. Ulkemizin de tarafi oldugu, Birlesmis Milletler’in Tiim Gégmen Iscilerin ve Aile
Fertlerinin Haklarinin Korunmasina Dair Uluslararasi Sozlesmesi ise diizensiz statiideki yabanci
iscilerin sendika hakkini agikca tanmimaktadir. Ancak burada da sendika kurucusu olma hakki

yalnizca diizenli statiidekilere taninmistir.

Sendikalarin yabanci isgilere karsi tutumlarini da ayrica ele almak gerekmektedir. Zira
yabanci iscilerin sendika hakkinin korunmasi agisindan sendikalarin bu kisilere yonelik tutumlari
da 6nemli bir etmendir. Ulkemizde yapilan baz1 arastirmalar, sendikalarin yabanci iscilerin
sorunlarin1 yeterince O6nemsemedigini gostermektedir. Buna karsin bazi {ilkelerde, diisen
sendikalasma oranlarini yiikseltebilmek icin sendikalarin yabanci iscileri orgiitleme c¢abasina
girdikleri de goriilmektedir. Son resmi verilere gore iilkemizdeki sendikalagsma oraninin %14
civarinda oldugu ve son yillarda yasanan gocler nedeniyle yabanci is¢i sayisinin yadsinamayacak
diizeyde yiikseldigi diisiiniildiigiinde, bu yontemin iilkemizde de denenmesi hem sendikalagma
oranlarin1 yiikseltebilir hem de yabanci iscilerin sendika hakkindan fiilen yararlanmasini

saglayabilir.

Bu calismada, yukarida temel cercevesi cizilen hususlar kapsaminda iilkemizde yabanci
iscilerin sendika hakki {izerinde durulacaktir. Boylece uluslararasi diizenlemelerde konunun ele
alinis biciminin, hukukumuzdaki ve uygulamadaki tablonun ortaya konulmasi ve bu dogrultuda

uygulamada yasanan sorunlara dikkat ¢ekilmesi amaglanmaktadir.
Anahtar Kelimeler: Toplu is Hukuku, Orgiitlenme Ozgiirliigii, Sendika Hakki, Yabancilar

FOREIGNERS’ TRADE UNION RIGHTS IN TURKIYE: LEGAL FRAMEWORK
UNDER LAW NO. 6356 AND PROBLEMS IN PRACTICE

Abstract: The International Labour Organization (ILO), an expert agency of the United Nations
established in 1919 and of which our country is a member, attaches particular importance to
freedom of association. Indeed, within the framework of the Declaration on Fundamental
Principles and Rights at Work, the ILO recognizes the freedom of association and the right to
collective bargaining as fundamental rights in working life. In this context, Convention No. 87 on
Freedom of Association and Protection of the Right to Organise, and Convention No. 98 on the
Right to Organise and Collective Bargaining, to which our country is a party, are among the ILO’s

fundamental conventions.
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Trade union rights are an important aspect of freedom of association in working life. They
refer to the freedom to establish a trade union with the aim of protecting and promoting economic
and social rights and interests within the employment relationship, to join a trade union, to

participate in trade union activities, and to resign from a trade union.

Trade union rights, which are among social and economic rights, are also protected under

Article 51 of our Constitution. In this context, they are also constitutional rights.

It is clear that trade union rights do not depend on citizenship under the international
regulations to which Tiirkiye is a party, particularly ILO Conventions Nos. 87 and 98, as well as in

Article 51 of the Constitution. Accordingly, these rights are also protected.

Trade union rights are important for foreign workers, just as they are for all workers. Trade
unions are highly functional in terms of protecting and developing workers' rights and interests,
improving working conditions, and ensuring solidarity among workers. However, under our
previous legislation - Law No. 2821 on Trade Unions (repealed) and Law No. 2822 on Collective
Bargaining, Strikes, and Lockouts (repealed) - there were significant restrictions on foreigners’
trade union rights. Within this framework, foreigners were not allowed to establish trade unions,
could not be elected to mandatory organs other than the general assembly, could not serve as
workplace union representatives, and were ineligible for election to the Supreme Arbitration
Board. These restrictions were removed with the enactment of Law No. 6356 on Trade Unions and
Collective Bargaining. In addition, factors such as language and communication problems, lack of
knowledge about legislation, problems with the e-Government system, fear of deportation for
those with irregular status, and employer pressure prevent the effective exercise of trade union

rights.

It should also be noted that there is no distinction between citizens and foreigners in terms
of the protection of trade union rights. In other words, Article 25 of Law No. 6356 also applies to
foreign workers, and the payment of trade union compensation comes into question. If a foreign
worker is a workplace union representative, protection will be provided in accordance with Article
24 of Law No. 6356, and if the worker is a union executive, protection will be provided in
accordance with Article 23 of the same Law. Indeed, the protection provided under these articles is
independent of citizenship. However, it should be further considered whether trade union

compensation or discrimination compensation under Article 5 of the Labour Law should be
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awarded in cases where discrimination based on foreign status is combined with trade union

discrimination.

Under Law No. 6356, which now allows foreigners to be trade union founders, it is also
necessary to address the question of whether foreign workers can come together to found a trade
union to protect their own rights and interests. Since our law adopts the principle of unionization
based on the sector of employment, it is not possible to establish a trade union dedicated solely to
protecting the rights and interests of foreign workers. However, there is no obstacle to a trade union
established in a particular sector fighting to protect the rights and interests of foreign workers
employed in that sector. In addition, considering the example of the Migrant Trade Union in South
Korea and the migration flows our country has received in recent years, particularly from the
Middle East, it is possible that, in the future, foreigners could establish a trade union in a specific

sector in Tiirkiye to protect the rights and interests of foreign workers employed there.

When examining foreigners’ trade union rights, it is also necessary to assess whether those
with irregular status possess this right. An analysis of international regulations, primarily the ILO’s
Convention No. 97 on Migration for Employment and Convention No. 143 on Migrant Workers,
indicates these rights are generally granted only to workers with regular status. Nevertheless, the
ILO has made efforts to recognize trade union rights of foreign workers with irregular status.
Similarly, the ILO Committee on Freedom of Association has issued interpretations in this
direction. The International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, to which our country is also a party, explicitly recognizes the right of
foreign workers with irregular status to join trade unions. However, the right to establish a trade

union is still limited to those with regular status.

It is also necessary to address the attitudes of trade unions toward foreign workers. The
stance of trade unions toward these individuals is an important factor in protecting foreign workers’
trade union rights. Some studies conducted in our country indicate that trade unions do not
sufficiently prioritize the issues faced by foreign workers. In contrast, in some other countries,
trade unions have actively sought to organize foreign workers in order to counter declining
unionization rates. According to the latest official data in our country, the unionization rate is

around 14%, and given the significant increase in the number of foreign workers in recent years
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due to migration, adopting such an approach could both raise unionization rates and ensure that

foreign workers effectively benefit from their trade union rights.

This study will focus on foreigners’ trade union rights in our country, within the framework
of the issues outlined above. The aim is to present how the matter is addressed in international
regulations, as well as the legal and practical situation in our domestic context, and to draw

attention to the problems encountered in practice.

Keywords: Collective Labour Law, Freedom of Association, Trade Union Rights, Foreigners.
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MILLETLERARASI USUL HUKUKUNDA YABANCILARIN TERCUMAN HAKKI
Dog. Dr. Gizem ERSEN PERCIN*

Ozet: Tirk mahkemelerinde goriilen davalarda, yargilama faaliyeti Tiirkge yiiriitilir. Bu
faaliyetin yabancilik unsuru icerip icermemesi, yargilamada kullanilan dil tizerinde etkili degildir.
Tiirk mahkemelerinde goriilen davalarin Tiirkge yiiriitiilmesi esasi, 1982 Anayasasi m.3 f.1 c.2’de
yer alan devletin resmi dilinin Tiirkce olduguna iligkin hilkkme dayanmaktadir. Bu ilke
yargilamanin her agsamasi icin gegerli oldugu icin, aciklama hakkinin hem s6zlii hem de yazih
kullaniminda uygulanmak zorundadir. Dolayisiyla yabancilik unsuru iceren uyusmazliklarda,

yargilama faaliyetine katilan herkes yazili ve sozlii beyanlarini Tiirkce dilinde yapacaktir.

6100 sayili Hukuk Muhakemeleri Kanunu’nda (HMK) yazili beyanlarin Tiirkge dilinde
yapilacagina iligkin genel bir hiikkme yer verilmemis olmakla birlikte, 223. maddede, yabanci dilde
yazilmis belgeye dayanan tarafin, bu belgenin Tiirkce terciimesini de mahkemeye sunmak zorunda
oldugu ifade edilmistir. Mahkeme kendiliginden veya diger tarafin talebi {izerine, belgenin resmi
terciimesini de isteyebilir (f.2). HMK’da s6zlii beyanlarin Tiirkce yapilmas: konusunda, Tiirkce
bilmeyenlerin bir terciimandan yararlanmasina iligkin genel bir hiikkme de yer verilmemistir.
Sadece HMK m. 263’te taniklarin Tiirkce bilmemesi durumunda, bir terciiman aracihig ile
dinlenecegi hiikiim altina alinmistir. Bunun disinda, dava taraflarinin da, Tiirkce bilmemeleri
durumunda bir terciimandan yararlanabilecegine iliskin HMK m. 154’te dolayh bir hiikkmiin
mevcut oldugu soylenebilir. S6z konusu hiikiimde, durugmalarda tutulan tutanaklarda yer almasi
gereken unsurlar diizenlenirken, 3. fikranin b bendinde, terciimanin da adinin ve soyadinin
yazilmasi gerektigi belirtilmistir. Bu diizenlemede terciimanin kim icin durusmada yer aldigina
iliskin bir ifadeye yer verilmediginden, tanik icin olabilecegi gibi dava taraflar icin de olabilecegi
kabul edilmelidir. Doktrinde de, taraflarin anlamadiklar1 bir dilde aciklama haklarin
kullanmalarinin hakkaniyete uygun olmayacagi belirtilerek, bu durumun adil yargilanma hakki
ihlallerine sebep olacagr savunulmus ve bunun engellenmesi icin bir terciimandan
yararlanmalarinin saglanmasi geregi dile getirilmistir®. Yargitay 2. H. D.’nin 5 Kasim 1998 tarihli

1998/10053 E. ve 1998/ 11847 K. numarali kararinda da, taraflarin delil bildirmesi ile ilgili ara

* Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi, Milletleraras: Ozel Hukuk Anabilim Dali Ogretim Uyesi, Istanbul,
Tiirkiye, g.percin@iku.edu.tr, ORCID: 0000-0003-1724-4012.

2 Pekcanitez, Medeni Yargida Adil Yargilama, Izmir Barosu Dergisi, Say1 2, 1997, s. 50, Cemile Demir Goékyayla,
Yabanc1 Mahkeme Kararlarinin Taninmasi ve Tenfizinde Kamu Diizeni, Seckin Yayincilik, Ankara, 2001, s.205, A.
Ipek Sarioz Biiyiikalp, Adil Yargilanma Hakkinin Tiirk Milletlerarast Usul Hukuku Uzerindeki Etkileri, Oniki Levha
Yayincilik, 2018, s. 230.
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kararda, davasini bizzat takip eden ve Tiirkce bilmeyen yabanci uyruklu davaliya, terciiman
araciligiyla terciime edilmeden ve sonucu anlatilmadan karar verilmesi, “silahlarin esitligi ilkesine

aykirilik” ve “savunma hakkina iligkin bir kisitlama™ olarak degerlendirilmistir.

Yabancilik unsuru iceren medeni hak ve yiikiimliiliiklere iliskin davalar, dava taraflarinin
yargilama dilini bilmeme olasihig1 yiiksek davalar olarak, terciiman hakkinin kullanimi
bakimindan ayr bir éneme sahiptir. Yargilama dilini bilmeyen yabancinin, hukuki dinlenilme
hakki gercevesinde, aciklama hakkini terciiman destegi almadan kullanmasinin zorlugu aciktir.
Ancak burada dikkat edilmesi gereken nokta, terciiman yardiminin yargilama dilini bilmeme
kriterine dayaniyor olmasidir. Dava tarafinin yabanci olmasi, kisi agiklama hakkini kullanabilecek
diizeyde Tiirkce bildigi takdirde, terciiman yardimindan yararlandirilmay: gerekli kilmaz. Ancak
hi¢ siiphesiz ki yargilama dilini bilmeme kriteri kisinin “yabanc1” olmasi 6én kosuluna bagh bir
kriter olarak degerlendirilmelidir. Dolayisiyla kisi, vatandaslik bag: ile bagh oldugu {ilkede,
devletin resmi dili iizerinden goriilen davasinda, resmi dil olarak kabul edilmeyen ana dili ile
aciklamalarda bulunmak ve bu agiklamalarinin terciiman yardimiyla resmi dile gevrilmesini talep

etme hakkina sahip degildir®.

Terciiman hakki, Avrupa Insan Haklar Sézlesmesi (AIHS) m.6 £.3 b.e’de “mahkemede
kullanilan dili anlamadigi veya konusamadigi takdirde bir terciimanin yardimindan licretsiz
olarak yararlanmak hakkina sahiptir” seklinde diizenlenmis ve kural olarak, sadece ceza
yargilamalarini kapsamina almistir. Ancak 3. fikradaki ilkeler yapisina uygun diistiigii 6lgtide 1.
fikradaki ilkeler ile birlikte medeni hak ve yiikiimliiliiklere iliskin yargilamalarda da uygulanma
imkani bulabilecektir®. Buna ragmen ATHM 19 Aralk 1989 tarihli “Kamasinski v. Avusturya”
kararindan® bu yana terciiman hakkinin sadece ceza yargilamalari i¢in taninan bir hak oldugu
konusundaki goriisiinde 1srar etmektedir. Bu ¢alismada terctiman hakkim belirli dava tiirleri ile
sinirlandiran  bu goriisiin  tartismaya acilmasi hedeflenmekte ve yabancinin terciimandan
yararlanmasinin medeni yargl bakimindan da bir hak olarak nitelendirilip nitelendirilemeyecegi

tespit edilmeye calisilacaktir. Bu kapsamda, karsilastirmali hukuk dikkate alinarak, medeni

3 Bu konu Tiirkiye’nin de taraf oldugu ATHM’in 25 Kasim 1997 tarihli “Zana v. Tiirkiye” davasinda ceza yargilamasi
boyutuyla tartisilmistir. Bagv. No: 69/1996/688/880.

# Karen Reid, A Practitioners’s Guide To The European Convention On Human Rights , Sweet &Maxwell, 6. edit.,
London, 2019, p. 82 etc. Feyyaz Gélciiklii, Avrupa insan Haklar1 Sézlesmesinde Adil Yargilama, {lhan Oztrak’a
Armagan, AUSBFD, C.49, S.1, 1994, 5.201.

> Bagv. No: 9783/82
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yargidaki yabancilar bakimindan siire gelen aleyhe durumun, adli yardim miiessesesinden

karsilikhilik kosulunun kaldirilmasiyla ¢6ziime kavugturulmasi goriisii ileri siiriilecektir.

Anahtar Kelimeler: Medeni Yarg), Terciiman Hakki, Adil Yargilanma, Yabanci, Avrupa Insan

Haklar1 Mahkemesi, Adli Yardim
THE RIGHT TO AN INTERPRETER FOR FOREIGNERS IN CIVIL PROCEEDINGS

Abstract: In cases heard before Turkish courts, judicial proceedings are conducted in Turkish.
Whether or not the case contains a foreign element has no effect on the language used in the
proceedings. The principle that cases before Turkish courts are conducted in Turkish is based on
3th Article 1st paragraph 2nd sentence of the 1982 Constitution, which states that the official
language of the State is Turkish. Since this principle is valid in every stage of the proceedings, it
must be implemented for both oral and written submissions. Therefore, in disputes containing a
foreign element, everyone participating in the proceedings must make their oral and written

statements in Turkish.

Although the Turkish Code of Civil Procedure (CCP) does not contain a general provision
requiring written submissions to be made in Turkish, Article 223 states that a party relying on a
document written in a foreign language must also submit its Turkish translation to the court. The
court may, on its own motion or upon the request of the other party, require an official translation
of the document (para. 2). The CCP does not contain a general provision allowing those who do not
speak Turkish to benefit from an interpreter regarding oral statements. Only Article 263 of the CCP
provides that witnesses who do not speak Turkish shall be examined through an interpreter. Apart
from this, it may be argued that there is an implicit provision in Article 154 allowing parties to
benefit from an interpreter if they do not speak Turkish. The provision on the required elements of
hearing minutes states in paragraph 3(b) that the interpreter’s name and surname must be recorded.
Since the provision does not specify on whose behalf the interpreter is present, it must be accepted
that it may be for the parties as well as for witnesses. In the doctrine, it has been stated that it would
be incompatible with the principle of fairness for parties to exercise their right to be heard in a
language they do not understand, and that such a situation may lead to violations of the right to a
fair trial; therefore, ensuring access to an interpreter is necessary to prevent such violations. In its
decision of 5 November 1998, numbered 1998/10053-1998/11847, the 2nd Civil Chamber of the

Court of Cassation held that issuing an interim decision regarding evidence without translating it to
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a foreign defendant who personally followed the case and did not know Turkish, and without
explaining its consequences, constituted a violation of the principle of equality of arms and a

restriction of the right to defence.

Civil disputes involving foreign elements, due to the high likelihood that the parties may
not know the language of the proceedings, hold special significance for the exercise of the right to
an interpreter. It is clear that a foreigner who does not know the language of the proceedings will
have difficulty exercising the right to make submissions—part of the right to be heard—without
interpreter assistance. However, an important point here is that the right to interpreter assistance is
grounded in the criterion of not knowing the language of the proceedings. If the party is a foreigner
but knows enough Turkish to exercise the right to make submissions, interpreter assistance is not
required. Of course, the criterion of not knowing the language of the proceedings must be
considered a criterion that presupposes that the person is “foreign.” Therefore, in the state of which
the person is a national, the party does not have the right to make submissions in a mother tongue
that is not the official language, nor to request translation of such submissions into the official

language through an interpreter.

The right to an interpreter is regulated in Article 6 paragraph 3(e) of the European
Convention on Human Rights (ECHR) as the right “to have the free assistance of an interpreter if
he cannot understand or speak the language used in court,” and as a rule applies only to criminal
proceedings. However, to the extent that the principles in paragraph 3 are compatible with the
principles in paragraph 1, they may also apply to proceedings concerning civil rights and
obligations. Nevertheless, since its judgment in Kamasinski v. Austria of 19 December 1989
(App.No: 978382), ECHR has insisted on the view that the right to an interpreter is a right
recognised solely for criminal proceedings. This study aims to challenge this view, which limits the
right to an interpreter to certain types of cases, and to determine whether interpreter assistance for
foreigners may also be considered a right in civil proceedings. In this context, considering
comparative law, it is proposed that the ongoing disadvantage faced by foreigners in civil

proceedings may be resolved by abolishing the reciprocity requirement in the legal aid mechanism.

Keywords: Civil Procedure, Right to an Interpreter, Fair Trial, Foreigner, European Court of

Human Rights, Legal Aid
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YABANCILARA ILISKIN SECME VE SECiLME HAKKININ ANAYASAL SINIRLARI
Dr. Ogr. Uyesi Ceren YILDIZ*

Ozet: Demokratik sistemlerde siyasal katihm geleneksel olarak vatandaghk bagiyla
iligkilendirilmekte; secme, secilme ve siyasal faaliyette bulunma gibi siyasal haklardan
yararlanmanin temel 6l¢iitii vatandaglik statiisii olarak kabul edilmektedir. Bu yaklagimin dogal bir
sonucu olarak yabancilarin demokratik karar alma siireclerine katilimi biiyiik 6lciide simirh
tutulmaktadir. Her ne kadar modern anayasal sistemlerde yabancilarin temel hak ve
ozgirliiklerden yararlanmasi kural olarak benimsenmis olsa da siyasal haklar bakimindan
ongoriilen sinirlamalarin devam ettigi goriilmektedir. Siyasal haklarin genis kapsami géz oniinde

bulundurularak bu ¢alismada yalnizca yabancilarin secme ve segilme hakki iizerinde durulacaktir.

Secme ve secilme hakkinin kapsami, demokrasi teorileri bakimindan farkli yaklasimlar
cercevesinde ele alinmaktadir. Bu yaklasimlardan biri, se¢me ve secilme hakkini vatandashk
bagiyla siki bicimde iliskilendiren vatandaghk temelli demokrasi anlayisidir. Bu goriise gore
siyasal haklar, devlet egemenliginin kullanilmasina katilma imkanini ifade ettiginden esas
itibariyla vatandaglara taninmisg bir ayricalik niteligi tasimaktadir. Buna karsilik giderek daha fazla
tartisilan ikamet temelli yaklasim, siyasal kararlarin etkiledigi bireylerin belirli 6lciilerde bu
siireclere katilim hakkina sahip olmas: gerektigini savunmaktadir. Ozellikle uzun siireli ikamet
eden yabancilarin yerel hizmetlerden, kamu politikalarindan ve kamusal kararlardan dogrudan
etkilenmeleri, onlarin siyasal siireclere katilimini savunan goriislerin temel dayanaklarindan biri
olarak gosterilmektedir. Bu cercevede modern demokratik toplumlarda toplumsal aidiyetin
yalnizca vatandaslik statiisiiyle sinirli olmadigi, uzun siireli ikamet ve toplumsal biitiinlesme gibi

unsurlarin da se¢me ve secilme hakki bakimindan dikkate alinmasi gerektigi ileri siiriilmektedir.

Bu iki yaklasim arasindaki farklilik, se¢cme ve secilme hakkinin sinirlarinin nasil
belirlenecegi ve demokratik karar alma siireclerine kimlerin dahil olabilecegi sorusunu anayasa
hukuku bakimindan tartismali bir alan haline getirmektedir. Nitekim karsilastirmali hukuk
incelendiginde, baz1 Avrupa iilkelerinde uzun siireli ikamet eden yabancilarin yerel secimlerde oy
kullanma hakkina sahip oldugu goriilmektedir. Bu baglamda Avrupa Konseyi’nin Yabancilarin
Yerel Diizeyde Kamu Hayatina Katilma Soézlesmesi, belirli kosullar altinda yabancilarin yerel

diizeyde oy kullanma ve aday olma hakkini giivence altina almaktadir. Avrupa Birligi’nin 1994

* Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dali Ogretim Uyesi, Istanbul, Tiirkiye,
c.vildiz@iku.edu.tr, ORCID 0000-0002-0569-4107.
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tarihli Direktifi ise iiye devlet vatandaslarinin bagka bir iiye devlette yerel secimlerde ve Avrupa
Parlamentosu secimlerinde oy kullanabilmelerine imkan tanimaktadir. Bu diizenlemeler,
vatandaslik temelli se¢me ve secilme hakkina belirli istisnalar getirildigini ve bazi hukuk
sistemlerinde demokratik katilimin vatandaglik bagi disinda da belirli 6lctilerde genisletilebildigini

gostermektedir.

Tiirk anayasal diizeninde ise siyasal haklarin vatandaslikla siki bi¢imde iliskilendirildigi
goriilmektedir. Nitekim 1982 Anayasasi’nin 66. maddesinin birinci fikrasinda “Tiirk Devletine
vatandaslik bagi ile bagli olan herkes Ttirktiir” hiikkmiine yer verilmekte; 67. maddede ise se¢me,
secilme, siyasi faaliyette bulunma ve halkoylamasina katilma haklar1 yalnizca vatandaglara
taninmaktadir. Bu cercevede vatandaslik, secme ve secilme hakkinin kullanilabilmesi bakimindan
temel ve belirleyici bir unsur olarak islev gérmekte ve yabancilarin bu haklardan yararlanmasini
sinirlamaktadir. Dolayisiyla mevcut anayasal diizenlemeler 1s181nda yabancilarin segme ve secilme
hakkindan yararlanmasinin anayasal diizeyde miimkiin olmadig1 anlasilmaktadir. Bununla birlikte
ozellikle yerel secimler diizeyinde yabancilara sinirhh oy hakki taninmasina iligkin tartismalarin
zaman zaman giindeme geldigini ancak bu konuya iligkin 1996 yilinda Tiirkiye Biiyiik Millet

Meclisine sunulan kanun teklifinin kabul edilmedigini de belirtmek gerekmektedir.

Son yillarda artan kiiresel go¢ hareketleri, uzun siireli ikamet olgusunun yayginlasmasi ve
uluslararasi insan haklar1 hukukundaki gelismeler, secme ve secilme hakkinin kapsaminin yalnizca
vatandaglik statiisiine dayandirilmasinin yeterli olup olmadiginin yeniden degerlendirilmesi
gerektigine iliskin tartismalarn giiclendirmektedir. Bu gelismeler, secme ve secilme hakkinin
yalnizca vatandashk bagiyla mi1 yoksa daha genis bir toplumsal aidiyet anlayisiyla mi
temellendirilmesi gerektigi sorusunu anayasa hukukunun giincel tartisma alanlarindan biri haline

getirmektedir.

Bu calismada, anayasa hukuku perspektifinden yabancilarin secme ve secilme hakkinin
kapsami ve sinirlar1 incelenecek; s6z konusu hakkin vatandashik temeline dayandirilmasinin
anayasal gerekceleri ortaya konularak karsilastirmali hukuk baglaminda yabancilarin siyasal

siireclere katilimina iligkin gelisen yaklasimlar degerlendirilecektir.

Anahtar Kelimeler: yabancilar, se¢me ve secilme hakki, yerel secimlere katihm, demokrasi,

vatandashk
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CONSTITUTIONAL LIMITS ON THE RIGHT TO VOTE AND BE ELECTED
FOR FOREIGNERS

Abstract: In democratic systems, political participation has traditionally been associated with the
bond of citizenship; accordingly, the status of citizenship is accepted as the fundamental criterion
for benefiting from political rights such as the right to vote, the right to stand for election, and the
right to engage in political activities. As a natural consequence of this approach, the participation of
foreigners in democratic decision-making processes has largely been restricted. Although modern
constitutional systems generally recognize that foreigners may benefit from fundamental rights and
freedoms, restrictions concerning political rights continue to persist. Considering the broad scope

of political rights, this study will focus specifically on the right of foreigners to vote and be elected.

The scope of the right to vote and be elected is also addressed within different approaches in
democratic theory. One of these approaches is the citizenship-based conception of democracy,
which closely associates the right to vote and be elected with the bond of citizenship. According to
this view, since political rights represent the ability to participate in the exercise of state
sovereignty, they essentially constitute a privilege reserved for citizens. In contrast, the
increasingly discussed residence-based approach argues that individuals who are affected by
political decisions should have the right to participate in these processes to a certain extent. In
particular, the fact that long-term foreign residents are directly affected by local services, public
policies, and public decisions is considered one of the main arguments for their participation in
political processes. Within this framework, it is asserted that in modern democratic societies, social
belonging is not limited solely to citizenship status and that factors such as long-term residence and

social integration should also be taken into account in terms of political participation.

The difference between these two approaches raises the question of how the limits of the
right to vote and be elected should be determined, and who should be included in democratic
decision-making processes, making this a controversial area in constitutional law. Indeed, when
comparative law is examined, it is observed that in some European countries, long-term resident
foreigners have the right to vote in local elections. In this context, the Council of Europe's
Convention on the Participation of Foreigners in Public Life at Local Level guarantees foreigners
the right to vote and stand as candidates at the local level under certain conditions. Furthermore, the

European Union's 1994 Directive allows citizens of member states to vote in local elections and in
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European Parliament elections in another member state. These regulations indicate that certain
exceptions have been made to the citizenship-based framework of the right to vote and be elected,
and that in some legal systems, democratic participation has been extended, to a limited extent,

beyond the bond of citizenship.

In the Turkish constitutional order, political rights are closely linked to citizenship. Article
66, paragraph 1 of the 1982 Constitution states that “everyone bound to the Turkish State by the
bond of citizenship is a Turk”; while Article 67 grants the rights to vote, be elected, engage in
political activities, and participate in referendums only to citizens. Within this framework,
citizenship functions as a fundamental and decisive criterion for the exercise of electoral rights and
effectively precludes foreigners from benefiting from these rights. Therefore, in light of the current
constitutional provisions, it is clear that it is not constitutionally possible for foreigners to exercise
the right to vote and be elected. Nevertheless, it should be noted that discussions on granting
foreigners limited voting rights, particularly in local elections, have occasionally emerged;
however, the bill submitted to the Grand National Assembly of Turkey in 1996 on this matter was

not adopted.

In recent years, increasing global migration movements, the widespread phenomenon of
long-term residence, and developments in international human rights law have strengthened
debates on whether grounding the scope of the right to vote and to be elected solely on citizenship
status remains sufficient. These developments have turned the question of whether the right to vote
and to be elected should be based exclusively on the bond of citizenship or on a broader
understanding of social belonging into one of the contemporary areas of debate within

constitutional law.

This study examines the scope and limits of the right of foreigners to vote and to stand for
election from a constitutional law perspective. In this context, the constitutional justifications for
grounding this right in citizenship will be identified, and emerging approaches concerning the
participation of foreigners in political processes will be evaluated within the framework of

comparative law.

Keywords: foreigners, right to vote and be elected, participation in local elections, democracy,

citizenship.
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ROMA HUKUKUNA GORE YABANCILARIN HUKUKI STATULERININ
GENEL OLARAK DEGERLENDIRILMESI

Dr. Ogr. Uyesi Emine MINDIZ*

Ozet: Kiiltiirel acidan yabanci; bir toplulugun etnik koken, dil, din ve gelenek gibi ortak
degerlerine agina olmayan ve o topluluga disaridan gelen kisi veya kavrami ifade eder. Hukuki
acidan yabanci ise; bir devletin iilkesinde bulunan ve o devlete vatandaslik bagi ile bagli olmadigi
icin vatandaglara taninan hukuki korumadan veya siyasal haklardan yararlanamayan kisidir.
Yabanci kavraminin ¢ogu zaman olumsuz bir anlam tasidigi diger antik uygarliklarla
karsilastirildiginda, Roma Devleti’nin dis diinya ile iliski kurmaya acik olmasinin ve yabancilara
kars1 daha bariscil bir tutum sergilemesinin, Akdeniz Havzasi’nda elde ettigi askeri, siyasi ve
ekonomik bagarinin 6nemli sebeplerinden biri oldugu sonucuna varilabilir. Bu yaklasim Roma
Hukukunun gelismesinde de belirleyici bir rol oynamis ve bazi hukuk kurumlarinin ihdasina sebep

olmustur.

Modern diinyada kiiresellesme ve goc¢ olgularimin hukuk kavramlan {izerindeki
doniistiiriicii etkisine benzer bir etkinin, Roma Devleti’nin yabancilarla kurdugu yogun iliskiler
sebebiyle Roma Hukuku 6zelinde de gerceklestigi soylenebilir. Ilk zamanlarda Roma Devleti,
yabana tiiccarlarin can ve mal giivenliklerinin saglanmasi hususunda yabanci devletlerle ticari
anlagmalar yapmis ve bu anlagsmalarla, yabancilara, ticaret hayatinin geregi olan ius civile’ye 6zgii
hukuki islemleri yapma hakkini (ius commercii) ve nadiren olmakla birlikte Roma vatandaslari ile
evlenme hakkini (ius connubii) bir imtiyaz olarak tamimistir. Roma Devleti’nin kendi sinirlar
disinda kalan bolge halklarinin hukuki kisiligini tanimasi; komsu devletlerle karsilikli hukuk?
korumay1 ve bazi vatandaghik haklarinin bahgedilmesini 6ngéren uluslararasi anlagmalar

akdetmesi, Roma Hukukunun girdigi bu doéniisiim siirecinin izlerini tagiyan gelismelerdir.

Yabancilara karsi sergilenen yaklasimin Roma Devleti’nin tarihi boyunca her dénemin
kendi sosyal, kiiltiirel, siyasi ve ekonomik 6zelliklerinin bir sonucu olarak degisiklikler gdsterdigi
anlasilmaktadir. Kendilerine karsi muhafazakar bir tutumun benimsendigi en erken dénemlerde
hostis (diisman) olarak nitelendirilen yabancilar, Roma Devleti’nin bu geleneksel diglayiciligin

gevsetilmesinin saglayabilecegi avantajlar fark ederek bu sert tutumunu zamanla yumasatmasi

* Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi Roma Hukuku Anabilim Dali Ogretim Uyesi, Istanbul, Tiirkiye,
e.sevimli@iku.edu.tr, ORCID: 0000-0002-5307-2118.
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neticesinde peregrinus (yabanci) olarak nitelendirilmiglerdir. Zira Roma Devleti, fethedilen
topraklarin {iretim, ticaret ve yatirnm icin sagladig elverisli kosullarin ve yabanci pazarlarin
devletin ekonomik gelismesini devam ettirebilmesi icin tagidig1 énemin farkindaydi. Bu nedenle
Roma Devleti, egemenligi altina aldig1 yabanci devletlerle iyi iligkiler kurarak yabancilara hukuki
giivenlik saglamis ve yabancilik unsuru tasiyan hukuki iligkileri hukuk kurallarina baglamistir.
Aslinda Roma Devleti’nin yayilmaci dis politikasinin etkisiyle sinirlar icerisinde yasayan
yabancilarin sayisi giderek artinca, hukuk diizenini yabancilik unsuru tasiyan hukuki iligkilerin
yarattig1 toplumsal gerceklik ile uyumlu hale getirmek icin yeni hukuk kurumlarinin ihdas edilmesi
kacinilmaz bir durum olarak ortaya ¢ikmistir. Bu baglamda, 6zellikle, Roma Devleti’nin sinirlar
icerisinde yasayan yabancilara ve bu yabancilarla kurduklari hukuki iliskilerde Roma
vatandaslarina uygulanan hukuk kurallarimi ihtiva eden ius gentium (kavimler hukuku-evrensel
hukuk) ile Roma vatandaslari ile yabancilar ve yabancilarla yabancilar arasindaki hukuki ihtilaflari
cozmekle gorevlendirilmis olan praetor peregrinus’un, yine yukarida sozii edilen doniistiiriicii
etkinin yarattig1 hukuk kurumlar1 olduklari s6ylenebilir. Ayrica belirtilmelidir ki, Roma egemenligi
altinda bulunan ayni kavme mensup yabancilar arasindaki hukuki iligskilerde ise, bu kavmin
vatandaslar hukukunun uygulanmasina izin verilmistir. Cilink{i, bu iilkelerin halklari Roma
Devleti’nin egemenlgi altina girmekle Roma vatandaghgini kazanamiyorlardi. Vatandashk

hakkinin Roma Devleti tarafindan ayrica taninmasi gerekiyordu.

Bu noktada konunun daha iyi anlagilabilmesi icin hak ehliyeti kavramina deginmekte fayda
vardir. Roma Hukukuna gore, kisinin hak ehliyetine sahip olup olmadig hiirriyet durumu (status
libertatis), vatandashk durumu (status civitatis) ve aile durumu (status familiae) esas alinarak
belirlenir; hiir, Roma vatandasi ve baba hakimiyeti altinda bulunmayan kisilerin hak ehliyetine
sahip olduklar1 kabul edilirdi. Bu nedenle, vatandashk da, ius civile’ye gore medeni haklardan
yararlanabilmenin kaynagiydi. Yabancilara ius civile kurallarimin uygulanmasi ve dolayisiyla

yabancilarin ius civile’ye 6zgii hukuki islemleri yapabilmeleri miimkiin degildi.

Vatandaglik, ya dogumla, ya azat edilmenin bir sonucu olarak ya da Roma Devleti
tarafindan vatandaglik hakki taninmasi yoluyla kazaniliyordu. Ancak geleneklerine cok bagh olan
Romalilarin bir ¢ok ayricaligi ihtiva eden Roma vatandashgini tanima konusunda c¢ekimser
davrandiklar1 ve Cumhuriyet Dénemi’nin son yillarina kadar sadece Roma sehrinde ve sehrin
cevresinde yasayanlarin Roma vatandasi olduklar1 anlasilmaktadir. Roma Devleti énce Latinlere

vatandashk hakki tanimis, biitiin Italya halkimn Roma yurttashgina kabulii ise ancak MO 90
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yilinda tamamlanmistir. ilk Iparatorluk Dénemi itibariyle ise, italya disinda bir ¢ok kavim
vatandaghk hakkim iktisap etmis ve son olarak Antoninus Caracalla, MS 212 yilinda Roma
Devleti’nin sinirlar igerisinde yasayan herkese Roma vatandaslhigini tesmil etmistir. Dolayisiyla
MS 212 yilina kadar Roma Devleti’nin sinirlar icerisinde yasayan kisilerin Roma Devleti
nezdinde sahip olduklar1 hukuki statii baglaminda peregrini, dediticii ve Latinler olmak iizere iig
farkli yabanci kategorisinden s6z etmek miimkiindiir. Roma Devleti’nin sinirlar1 disinda yasayan
ve barbari terimi ile nitelendirilen yabancilarin hukuki statiileri ise, bu kisilerin mensup olduklar1

devletler ile Roma Devleti arasindaki siyasi iliskilere gore belirlenmistir.
Anahtar Kelimeler: Peregrinus, Ius Civile, Ius Gentium, Praetor Peregrinus, Vatandashk

A GENERAL ASSESSMENT OF THE LEGAL SATATUS OF FOREIGNERS
ACCORDING TO ROMAN LAW

Abstract: The concept of the “foreigner” has been interpreted in different ways depending on
cultural and legal perspectives. From a cultural perspective, a foreigner refers to a person or a
concept originating from outside a community and unfamiliar with the shared values of that
community, such as ethnic origin, language, religion and customs. From a legal perspective,
however, a foreigner is a person who does not possess a bond of citizenship with a particular state
and therefore cannot benefit from the legal protection or political rights granted to citizens. When
compared with other ancient civilizations in which foreigners were frequently perceived in
negative terms, the relatively open and pragmatic attitude of the Roman State toward foreign
people played a significant role behind its military, political and economic success in the
Mediterranean world. This approach also played a decisive role in the development of Roman Law

and led to the emergence of certain legal institutions.

In the modern world, the transformative impact of globalization and migration on legal
concepts is widely acknowledged. A comparable influence can also be observed in Roman Law as
a result of the intensive relations established by the Roman State with foreigners. In the early
periods, the Romen State concluded commercial agreements with foreign states in order to ensure
the safety of life and property of foreign merchants, Through such agreements, foreigners were
granted, as a privilege, the right to conduct certain legal transactions necesssary for commercial life
under the framework of the ius civile, namely the ius commercii, and, although more rarely, the

right to enter into legally recognized marriages with Roman citizens (ius connubii). In addition, the
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recognation of the legal personality of foreign communities living beyond the borders of the
Roman State, the conclusion of international agreements with neighboring states providing for
reciprocal legal protection and the granting of certain citizenship rights, are developments that bear

the traces of this tranformation process through which Roman Law passed during this period.

It is understood that the approach adopted toward foreigners changed throughout the
history of the Roman State as a consequence of the social, cultural, political and economic
characteristics of each period. In the earliest periods, when a conservetive attitude toward outsiders
prevailed, foreigners were characterized as hostis (enemy). However, as the potential advantages
arising from the relaxation of such exclusionary attitudes were recognized, this strict approach was
gradually softened and foreigners came to be described as peregrinus. The Roman State was aware
of the favorable conditions that the conquered territories provided for production, trade and
invesment, as well as the importance of foreign markets for sustaining the economic development
of the state. For this reason, it established good relations with the foreign states brought under its
sovereignty, ensured legal security for foreigners and subjected legel relations involving foreign

elements to legal regulation.

Indeed, as the number of foreigners living within the borders of the Roman State increased
as a result of its expansionist foreign policy, it became necessary to establish new legal intitutions
in order to bring the legal order into harmony with the social realities generated by legal relations
involving foreign elements. In this context, it may be said that the concepts of law created by the
transformative effect mentioned above included especially the ius gentium, which encompassed
the legal rules applied to Roman citizens in legal relations with foreigners living within the borders
of the Roman State and as well as among foreigners themselves and the office of the praetor
peregrinus, responsible for resolving legal disputes between Roman citizens and foreigners and
between foreigners themselves. It should also be noted that, in legal relations between foreigners
belonging to the same tribe living under Roman sovereignthy, the applicaiton of the law of their
own community was permitted. This was because the people of these countries could not
automatically acquire Roman citizenship merely by coming under the sovereignty of the Roman

State. The right of citizenship had to be granted separetely by the Roman State.

According to Roman Law, whether a person possessed legal capacity was determined on

the basis of three fundemantal statuses: freedom (status libartatis), citizenship (status civitatis) and

60



family status (status familiae). It was accepted that person who were free, Roman citizen and not
under paternal authority possessed full legal capacity. Therefore, citizenship constituted the basis
for benefiting from civil rights under the ius civile. Citizenship could be acquired either by birth, as
a result of manumission or through the granting of citizenship by the Roman State. However, the
Romans, who were strongly attached to their traditions, were generally reluctant to grant Roman
citizenship, which contained numerous privileges. It is understood that the Roman State first
granted citizenship rights to the Latins, whereas the admission of the entire population of Italy into
Roman citizenship was completed only in 90 BC. Finally, in AD 212, Antoninus Caracalla

confirmed Roman citizenship for all inhabitants living within the borders of the Roman State.

Keywords: Peregrinus, Ius Civile, Ius Gentium, Praetor Peregrinus, Citizenship
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TURKIYE’DE YABANCILARIN SAGLIKLI VE DENGEL{ BiR CEVREDE
INSAN ONURUNA YARASIR YASAMA (CEVRE) HAKKI

Dr. Ogr. Uyesi Sakine Niliifer BILGIN*

Ozet: Tiirkiye’de yabancilarin saghikh ve dengeli bir gevrede insan onuruna yarasir yasama hakki,
Idare Hukukunun Ozel Hiikiimlerinden olan imar ve Cevre hukukuna egemen olan “ekolojik
(cevresel/cevreyle uyumlu) kamu diizeni” ilkesinin ve bir planlama ilkesi olarak “saglikli, diizenli
ve estetik sehirlesme/kentlesme/sehircilik” ilkesinin bir geregidir ve sonucudur. Yabancilar dahil,
herkesin saghkli ve dengeli bir cevrede insan onuruna yarasir yasama hakkina sahip olmasi
anlamina gelen {iciincii kusak ¢evre hakkinin anayasal ve yasal giivence altina alindigi bir iilke olan
Tiirkiye Cumhuriyeti devletinde devletin kamu tiizel kisisi olarak cevreyi koruma konusunda
uluslararasi s6zlesmelerden dogan yiikiimliiliigii cercevesinde yakin zamanda “Cevre, Sehircilik
ve Iklim Degisikligi Bakanhg1” adim alan bayindirhik ve iskan islerinden sorumlu bakanlik basta
olmak iizere devletin gevreyi koruma yiikiimliiliigiiniin nefes alip verdigimiz siirece yasamsal

oneme sahip bir konu oldugunu vurgulamak gerekir.

Anahtar Kelimeler: Cevre Hakki, Ekolojik Kamu Diizeni, Cevrenin Korunmasi, Kamu Yarari,

Sehircilik.
RIGHT TO ENVIRONMENT OF FOREIGNERS IN TURKIYE

Abstract: Right to environment of foreigners in Tiirkiye, is one of the musts and result of healthy,
regular and aesthetic urbanization and “ecological public order” as one of the basic planning

principles of zoning and environmental law in administrative law’s private provisions.

In the state of Turkish Republic, everyone including foreigners, has the right to live in a
healthy and balanced environment according to the third generation right to environment
guaranteed by constitutional and legal provisions. The duty of the State to protect the environment

remains the crucial subject as we survive.

Keywords: Right to Environment, Ecological Public Order, Protection of Environment, Public

Interest, Urbanization.

* [stanbul Kiiltiir Universitesi Hukuk Fakiiltesi, idare Hukuku Anabilim Dali Ogretim Uyesi, Istanbul, Tiirkiye,
n.bilgin@iku.edu.tr, ORCID: 0000-0003-2098-0221.
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Tiirkiye’de Cevrenin Hukuken ve Fiilen Korunmasimn Yabancilar Acisindan Onemi

Tiirkiye’de 1982 Anayasamizin 56. maddesine gore, yabancilar dahil, herkesin saglikli ve
dengeli bir cevrede insan onuruna yarasir yasama hakki vardir. 1982 Anayasamiz, Tiirkiye
Cumbhuriyeti devletine ve bu devletin sinirlari icerisinde yasayan yabancilar dahil, herkese cevreyi
koruma pozitif edim yiikiimliiliigiinti yiiklemistir. Tiirk hukukunda kamusal/idari faaliyet olarak

yiiriitiilen imar faaliyetlerinin mutlaka cevrenin korunmasim gozeterek yiiriitiilmesi gerekir.

Ug tarafi denizlerle cevrili, yedi cografi bolgesinde dért mevsimi yasayan, zengin dogal
kaynaklara, essiz ve benzersiz tarihi ve dogal giizelliklere sahip olan tilkemizde giintimiizde
yasanan kiiresel 1sinma ve iklim degisikligi krizi sorunu ve deprem, sel, yangin, toprak kaymasi ve
benzeri yagsanan dogal afetler, iilkemizin essiz ve benzersiz tarihi ve dogal cevresinin hukuken ve
fiilen korunmasinin énemini arttirmustir.  Ozellikle koruma alanlarindaki imar uygulamalarina
baktigimizda, “ekolojik kamu diizeni” kavraminin bir planlama ilkesi olarak giiniimiiz kiiresel
diinyasinda yerini aldigim soyleyebiliriz. Devletin hiikiim ve tasarrufu altinda bulunan yerlerde
“idarenin gozetim ve denetim yiikiimliiliigli” kapsaminda idarenin gorevlerinden biri olan “kolluk”
gorevi cercevesinde ekolojik kamu diizeninin saglanmas1 gereklidir; ¢iinkii yerlesim yerlerinde
plan, cevre ve fen sartlariyla uyumlu bir yapilasma ornegi oldukca ekolojik kamu diizenini

korumak mimkiindiir.

Tiirkiye Cumbhuriyeti devletinin temel amaclar1 ve gorevleriyle birlikte planlama gorevi,
1982 Anayasasi’nda belirtilmistir. Anayasamizda devlete cevreyi koruma, ¢evrenin bir parcasi olan
kiyilari, topragi, ormanlari, dogal kaynaklari koruma ile kiiltiir ve tabiat varliklarini koruma pozitif
edim yiikiimliiliigii yiiklenmistir. Yakin zamanda yasadigimiz pandemi siireci, “sinirli kamu
kaynaklarinin verimli kullanilmasi ilkesi” 1s18inda “kamu yarar1” amaci dogrultusunda kamu
saghginin cevreyle uyumlu bir sekilde korunarak ekolojik kamu diizeninin saglanabilmesinin
onemini gostermistir. Tiirkiye’de ekolojik kamu diizeninin ve ¢evrenin korunmasi demek, ayni
zamanda yabancilar dahil herkesin saglikli ve dengeli bir cevrede insan onuruna yarasir yasama

hakkina sahip oldugu anlamina gelmektedir.
“Cevresel Adalet” Prensibi/ilkesi

Gevre, Sehircilik ve Iklim Degisikligi Bakanligi’na bagli Toplu Konut idaresi Baskanlig
biinyesinde Istanbul’un su kaynaklarimin bulundugu Sazhidere Baraji’nin yani basinda yiiriitiilen

“konut yapim” nedeniyle, Eyliil 2025 adli yil acilis téreninde, amlan yerde, Istanbul Barosu
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iiyeleri, istanbul’un su kaynaklari basta olmak iizere, cevrenin hukuken ve fiilen korunmasinin

onemini vurgulayan “cevresel adalet” prensibine/ilkesine dikkat cekmislerdir.

Tiirkiye’nin en kalabalik niifus yogunluguna sahip sehri olan Istanbul’da hukuka aykir bir
sekilde yapilan ve isletilen pek cok “kagak yap1” bulunmaktadir. Istanbul’da tek tek yikilan bu
kacak yapilarin bulundugu yerler, sehrimize yeni islevlerle yeniden kazandirilmaktadir. Ornegin;
dava yoluyla yiiriitiilen hukuki miicadelenin ardindan, istanbul ilimizin Kadikdy ilcesinde Kalamis
parkinin karsisinda yer alan 2 doéniime yakin arazide bulunan kagak yapilar1 yikan Kadikdy
Belediyesi, miilkiyetindeki bu arazide halkin kullamimina acik bir sanat parki yapmay1
planlamaktadir. Ulkemizde bu tir kamu hizmetlerinden vyabancilar dahil, herkes

yararlanabilmektedir.

Roma, Bizans ve Osmanli Imparatorlugu’na bagkentlik yapmus, en fazla tescilli korunmasi
gerekli kiiltiir varlifina sahip, diinyada dogal yedi tepe iizerine kurulu bir sehir olan Istanbul’u
biinyesinde barindiran Tiirkiye Cumhuriyeti devleti, diinyada hiikiim siiren diizensiz gocle
miicadele ederken, sahip oldugu kiiltiirel ve dogal mirasini, tarihi ve dogal cevresini ve yabancilar
dahil iilkesinde yasayan herkesi insan onuruna yarasir yerlesim alanlar1 olugturarak korumak
zorundadir. Tirkiye genelinde bes yiiz bin adet “toplu konut” yapimini planlayan Tiirkiye
Cumbhuriyeti devleti hiikiimetinin iilkesinde yasayan yabancilar dahil, herkesi gézeterek cevreyle

uyumlu, hukuka uygun yapilar yapmas: gerekmektedir.

Sonug olarak, “yabancilarin haklar1” denilince, yabancilarin saglikli ve dengeli bir cevrede
insan onuruna yarasir yasama hakkina sahip olmalarinin ne kadar énemli oldugunu, savaslarin

yasandigi giiniimiiz diinyasinda daha iyi anlayabiliriz.
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